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UNITED STATES DISTRICT COURT 
DISTRICT OF COLORADO 

 

 
Michele Kennett, individually and on behalf  
of the Proposed Colorado Rule 23 Class,  
 
  Plaintiff,       

PLAINTIFF’S MEMORANDUM IN SUPPORT 
OF CROSS MOTION FOR SUMMARY 

v.       JUDGMENT ON DEFENDANT’S 
EXEMPTION DEFENSE 

Bayada Home Health Care, Inc.  
     

  Defendant.   Civil Action No. 14-cv-02005-CMA-MJW 
 

 
INTRODUCTION 

 
 The question before the Court is whether Defendant, Bayada Home Health Care, 

Inc., can avoid paying proper overtime wages to its Home Health Aides (HHAs) by 

taking advantage of the “companion exemption defense” found in Colorado Minimum 

Wage Order Number 30 (the “Wage Order”), 7 CCR 1103-01.  The unmistakable 

answer to this question is “no.”  The companion exemption defense plainly and 

unambiguously applies only to households and family members employing companions, 

not to third-party employers like Defendant.  Moreover, under the economic realities test 

and the totality of the evidentiary record, it is clear that clients receiving HHAs services 

did not jointly employ Plaintiff, so as to allow Defendant to “step into the shoes” of a 

household or family member and, thereby, attempt to take advantage of the exemption 

defense.  And lastly, as an HHA, Plaintiff was not employed as a companion because 

she performed services well-beyond companionship services.  Therefore, Defendant’s 

companion exemption defense fails as a matter of law. 
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PROCEDURAL BACKGROUND 
 

 Plaintiff, individually and on behalf of the Proposed Colorado Rule 23 Class, filed 

this class action lawsuit on July 21, 2014, asserting claims under the Colorado Wage 

Act, C.R.S. §§ 8-4-101, et seq., and the Wage Order for unpaid overtime wages at a 

time-and-a-half rate, for all hours worked in excess of 40 in one workweek or in excess 

of 12 hours in a workday.  (Doc. #1, Class Action Complaint).  Defendant filed its 

answer on August 7, 2014, asserting an affirmative defense that Plaintiff and the 

Proposed Colorado Rule 23 Class are exempt employees for purposes of the Wage 

Order, because they are employed as companions and jointly employed by Defendant 

and its clients.  (Doc. #10, Answer to Complaint at ¶ 43). 

 The Court held a pretrial hearing pursuant to Fed. R. Civ. P. 16(b) on September 

24, 2014, and issued a Limited Scheduling Order Re: Scope of Duties and Employment 

by Household or Family Member or Joint Employment Issues Only (Doc. #17), 

separating this matter into two phases   Plaintiff files this cross motion for summary 

judgment in this first phase and asks the Court to determine, as a matter of law, whether 

Defendant’s exemption defense made pursuant to Section 5 of the age Order fails. 

STATEMENT OF UNDISPUTED MATERIAL FACTS 
 

1) Defendant is a home health care company, providing in home nursing, 

rehabilitative, therapeutic, hospice and assistive care services to its clients, who are 

children, adults, and seniors.  (Doc. #1, ¶ 6; Doc. #10, ¶ 6). 

2) Plaintiff Michele Kennett, a certified nursing assistant, submitted a Bayada 

Nurses Employment Application at Defendant’s office in Greenwood Village, Colorado, 
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applying for an HHA position, as marked on the front of the application.  (Pl. Appx., p. 1 

- Bayada Nurses Employment Application, Cover Page; Pl. Appx., p. 2 - Deposition of 

Jana Johnson 13:1-4).  The “HMKR (Homemaker)/Companion” box was not marked on 

the application.  (Pl. Appx., p. 1).   

3)  Plaintiff was hired by Defendant and employed in the state of Colorado as 

an HHA from approximately January 2012 to August 2013.  (Pl. Appx., p. 66 - 

Deposition of Michele Kennett 7:13-20).  Upon hiring Plaintiff, Defendant provided her 

with HHA orientation training at its office, including a 90-day introductory period of 

evaluation.  (Id. at. 29:9-11; Deposition of Johnson 21:1-8; Pl. Appx., p. 92 - Field 

Employee Policies and Benefits 5 ¶ 4).   

4) Plaintiff performed HHA services for Defendant’s clients in their homes.   

(Deposition of Kennett 12:1-8).  As required by Defendant, Plaintiff wore a “Bayada” 

name tag identifying herself as Defendant’s employee when performing the services.  

(Id. at 49:16-25; Pl. Appx., p. 101 - Becoming a Hero a Guide for Bayada Employees 

11; Pl. Appx., p. 147 – Name Tag).  Defendant’s employee manual also provided 

detailed guidelines of what to wear, including no denim, shorts, stretch pants, little or no 

cologne and jewelry, manicured fingernails, well-groomed hair, no sandals, flip flops or 

high heels, and a no smoking policy.  (Pl. Appx., p. 101 - Becoming a Hero a Guide for 

Bayada Employees 11-12).   

5) The services Defendant approved HHAs to perform are contained in the 

HHA Duties Clarified – Colorado.  (Pl. Appx., p. 149 – HHA Duties Clarified – Colorado 

1-4). 

Case 1:14-cv-02005-CMA-MJW   Document 32   Filed 02/13/15   USDC Colorado   Page 3 of 26



4 

 

6) HHAs are notified by Defendant of each client assignment by phone and if 

the HHA accepts the assignment, Defendant provides the HHA with the client’s name, 

address, care plan, and directions to the client’s home.  (Pl. Appx., p. 101 - Becoming a 

Hero a Guide for Bayada Employees 10).     

7) The specific services performed by HHAs are provided in the Home 

Health Care Plan that is completed by each client and a clinical manager employed by 

Defendant.  (Deposition of Johnson 26:5-12).  The clinical manager is a registered 

nurse.  (Id. at 26:5-6).  The care plan provides a set menu of services from which the 

clinical manager and client select from, including the times at which the services are 

performed.  (Deposition of Kennett 12:9-25, 43:21-25, 44:1-23; Deposition of Johnson 

30:6-25).  If a client wishes to change any service or the times at which it is performed, 

the clinical manager meets directly with the client to approve the change.   (Deposition 

of Johnson 27:3-11, 19-25).  The category of services available include: Personal Care, 

Toileting/Elimination, Nutrition/Diet, Precautions, Mobility, Special Instructions/Tasks, 

and Support Services.  (Pl. Appx., p. 153 - Home Health Aide Care Plan).   

8) HHAs are required to obtain approval from their clinical manager before 

performing any service not listed in the Home Health Care Plan or otherwise deviating 

from the care plan in anyway.  (Deposition of Johnson 28:11-21; Deposition of Kennett 

16:16-25, 17:9-18, 45:16-19; Pl. Appx., p. 101 - Becoming a Hero a Guide for Bayada 

Employees 12).   

9) HHAs are prohibited from contacting the client directly when not 

performing HHA services in the client’s home, including when they are unable to arrive 
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at the client’s home at the scheduled time.  (Pl. Appx., p. 101 - Becoming a Hero a 

Guide for Bayada Employees 12).  Instead, HHAs may only contact their clinical 

manager. (Id.). 

10) HHAs and the client sign a weekly Home Health Aide Time and Activity 

Report, detailing the dates, times and services performed during each week.  

(Deposition of Johnson 29:11-14; Deposition of Kennett 13:1-25; Pl Appx., p. 155 - 

Home Health Aide Time & Activity Report).  The reports are entered into Defendant’s 

computer systems at its corporate headquarters and a weekly paycheck is generated 

for each HHA.  (Deposition of Johnson 56:4-10; Pl. Appx., p. 101 - Becoming a Hero a 

Guide for Bayada Employees 14). Plaintiff submitted her time and activity reports to 

Defendant’s office each week.  (Deposition of Kennett 54:1-5).   

11) Each activity report contains a non-compete clause applicable to HHAs.  

The clause states, “I agree not to work directly or indirectly for the client named on the 

front of this form, or for any other former client for 180 days following separation from 

BAYADA Home Health Care.”  (Deposition of Kennett 55:4-24; Pl Appx., p. 155 - Home 

Health Aide Time & Activity Report 2 ¶ 2).  A similar non-compete clause is contained in 

Defendant’s Agreement of Standards for HHAs, which HHAs are required to sign, and it 

provides, in part: “WORKING DIRECTLY FOR BAYADA CLIENTS IS NOT 

PERMITTED.”  (Pl. Appx., p. 157– Agreement of Standards 1, ¶ 10, 3 ¶ 10).   

12) As a HHA, services Plaintiff provided to clients included helping the client 

out of bed, bathing, other personal hygiene—cleaning nails and brushing teeth, turning 

clients in bed to prevent bedsores, dressing, changing briefs for incontinent clients, 
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changing bed pans, preparing meals, changing bed sheets, directing the client to take 

medications and monitoring vital signs, including blood pressure and oxygen levels.  

(Deposition of Kennett 23:6, 26:7-10, 27:1-11, 28:1-5, 49:1-9, 50:18-25, 51:1-18).  

HHAs are not permitted to administer medication, but are permitted to support, remind 

and give verbal reminders to take medication.  (Deposition of Johnson 22:9-10; 

Deposition of Kennett 26:19-24).  Typically, the patients Plaintiff performed HHA 

services for had cognitive difficulties, physical limitations and on-going illnesses.  

(Deposition of Kennett 52:9-18).  For patients not suffering from cognitive difficulties, the 

patient would decide when to bathe or when and what to eat, other times Plaintiff would 

initiate these activities.  (Id. at 22:17-23, 23:7-24, 24:12-19, 25:1-13; Deposition of 

Johnson 58:20-23).   

13)  As an HHA, Plaintiff did not provide clients with any services related to, for 

example, playing cards, playing board games, reading books, listening to music, doing 

errands outside the home or grocery shopping.  (Deposition of Kennett 51:19-25; 52:1-

8).   

14) During her employment, Plaintiff’s direct supervisor, then clinical manager 

Jana Burnham, made monthly visits to each home in which Plaintiff provided HHA 

services and completed a written review of Plaintiff’s performance.  (Id. at 53:2-13; Pl. 

Appx., p. 161 - Field Staff Supervision Review 1-3).  In addition, Defendant’s clinical 

manager and clinical services manager completed an annual written review of Plaintiff’s 

job performance.  (Deposition of Johnson 25:14-24; Pl. Appx., p. 164 - Job Description 

and Performance Evaluation 1-3).   
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15) If Plaintiff was unable to work a scheduled assignment, she was required 

to inform her clinical manager no less than two hours before the start of the assignment.  

(Pl. Appx., p. 157– Agreement of Standards 7, 9; Deposition of Johnson 17:1-17; Pl. 

Appx., p. 92 – Field Employee Policies and Benefits 6 ¶ 7).  In addition, to change her 

scheduled work hours, Plaintiff was required to first get approval from her manager or 

be subject to disciplinary action, including suspension or termination.  (Id.).   

16) Defendant paid Plaintiff weekly by check at a rate of $10.00 an hour for all 

hours worked, including a straight time rate for overtime hours worked.  (Deposition of 

Kennett 53:14-17; 54:8-19).  Plaintiff routinely worked in excess of 40 hours in one 

workweek or in excess of 12 hours in a workday.  (Id. at 55:1-3). 

17) Defendant provides employee benefits to HHAs, including paid time off, a 

401K savings plan, direct deposit, health insurance, life insurance, and a scholarship 

program.  (Pl. Appx., p. 101 - Becoming a Hero a Guide for Bayada Employees 13-17). 

18) Defendant provides its clients with an Admission Booklet at the start of the 

service, which explains the client’s care plan, rights and responsibilities.  (Deposition of 

Johnson 37:6-12; Pl. Appx., p. 167 - Admission Booklet).  The Admission Booklet states 

that the client jointly supervises the HHA with Defendant.  (Deposition of Johnson 57:1-

4; Pl. Appx., p. 167 - Admission Booklet 9). 

19) Clients are prohibited from giving cash, credit cards, items of value or 

otherwise compensating HHAs for services they perform.  (Deposition of Johnson 35:2-

14, 38:3-12; Pl. Appx., p. 167 - Admission Booklet 5).  Clients are also prohibited from 

contacting an HHA directly; instead they are required to contact the clinical manager.  
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(Pl. Appx., p. 167 - Admission Booklet 5).   

20) Clients are also subject to a non-complete agreement and prohibited from 

employing Defendant’s HHAs for a period of 180 days following the last day the HHA 

provides services to the client.  (Deposition of Johnson 44:4-25; Pl. Appx., p. 167 - 

Admission Booklet 22).   

21) Clients are permitted to change their assigned HHA, for any unspecified 

reason, by notifying Defendant of the request, and Defendant can re-assign a different 

HHA to the client.  (Deposition of Johnson 42:4-19). 

22) Clients do not pay unemployment insurance for HHAs in Colorado, do not 

instruct HHAs to register for unemployment insurance, do not report hiring of HHAs to 

the state of Colorado, do not participate in Colorado’s worker’s compensation program, 

do not display labor law signs in their homes, and do not provide employee benefits to 

HHAs.  (Deposition of Johnson 52:22-25, 53:2-22, 54:9-14). 

23) Defendant produced and maintained all employment records for HHAs, 

including, for example, Plaintiff’s earning statements (Pl. Appx., p. 191 – Earnings 

Statements), Plaintiff’s personal file, employee tax records, Employer TB Screening 

Tool, Hepatitis B Vaccine Consent/Declination Form, Job Placement/Medical History 

Questionnaire, Criminal History Record Check, HHA Competency Exam, Pain 

Management for HHAs Questionnaire, Medical Assistance by the HHA Questionnaire, 

Documentation for the HHA Post Test, Home Health Aide Time and Activity Records, 

Bayada Certificates of Achievements, Field Staff Supervision Notes, and Performance 

Evaluations. 
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24) Separate and apart from the HHA position, Defendant employs 

Homemakers/Companions. Homemakers/Companions perform companionship 

services, homemaking services, and housekeeping services.  (Deposition of Johnson 

12:15-23).   

LEGAL STANDARD FOR SUMMARY JUDGMENT 
 

 Summary judgment should be granted if “there is no genuine issue as to any 

material fact and the movant is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 

56(a).  An issue is genuine if the evidence establishes that a reasonable jury could 

resolve the issue in the nonmoving party’s favor and a fact is material if it might affect 

the outcome of the case under the controlling substantive law.  Bernard v. Group 

Publishing Co., 970 F. Supp. 2d 1206, 1209-10 (10th Cir. 2013) (citing Anderson v. 

Liberty Lobby, Inc. 477 U.S. 242, 248 (1986)).   

ARGUMENT 
 
I. Defendant’s Exemption Defense Fails as a Matter of Law. 
 

Section 1 of the Wage Order regulates wages for certain employers and 

employees for work performed within the boundaries of the state of Colorado.  The 

Wage Order is remedial in nature and its coverage is liberally construed.  Bowe v. SMC 

Elect. Prods., Inc., 945 F. Supp. 1482, 1484 (D. Colo. 1996).  Section 4 of the Wage 

Order requires that employees receive premium overtime pay, at a time-and-a-half rate, 

for all hours worked in excess of 40 in one workweek or in excess of 12 hours in a 

workday.  However, Section 5 provides certain exemptions from the Wage Order: 

The following employees or occupations, as defined below, are exempt 
from all provisions of Minimum Wage Order No. 30: administrative, 
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executive/supervisor, professional, outside sales employees, and elected 
officials and members of their staff.  Other exemptions are: 
companions, casual babysitters, and domestic employees employed 
by households or family members to perform duties in private 
residences, property managers, interstate drivers, driver helpers, loaders 
or mechanics of motor carriers, taxi cab drivers, and bona fide volunteers.  
Also exempt are: students employed by sororities, fraternities, college 
clubs, or dormitories, and students employed in a work experience study 
program and employees working in laundries of charitable institutions 
which pay no wages to workers and inmates, or patient workers who work 
in institutional laundries. 

 
Id. (emphasis added).  
 

Defendant bears the burden of proving the exemption defense under the Wage 

Order.  Chase v. Farmers Ins. Exch., 129 P.3d 1011, 1014-15 (Colo. Ct. App. 2004) 

(applying burden of demonstrating an exemption under the Fair Labor Standards Act 

(FLSA) to employer seeking to establish an exemption under Colorado wage and hour 

law).  Here, however, Defendant cannot establish its exemption defense. 

A. Defendant’s Companion Exemption Defense Fails Because the 
Exemption Is Only Available to Households and Family Members. 

 
The plain language of Section 5 of the Wage Order clearly and unambiguously 

states that the companion exemption is available only to households and family 

members.  Specifically, Section 5 provides: “Other exemptions are: companions, casual 

babysitters, and domestic employees employed by households or family members to 

perform duties in private residences[.]”  Defendant is not a household or family member.  

Rather, Defendant is a business operating in the health and medical industry.  

Consequently, Defendant cannot take advantage of the companion exemption.   

1. The Court should give effect to the clear and unambiguous 
language of Section 5 of the Wage Order. 
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The interpretation of the Wage Order is a matter of Colorado law and Colorado 

rules of construction are applicable.  Salazar v. Butterball, LLC, 644 F.3d 1130, 1143 

(10th Cir. 2011).  When a statute is clear and unambiguous, a court should give effect to 

the enacting body’s intent, as reflected in the clear and unambiguous language of the 

statute, and the court should not resort to interpretive rules and statutory construction.  

Aberkalns v. Blake, 633 F. Supp. 2d 1231, 1234 (D. Colo. 2009) (citing People v. 

Luther, 58 P.3d 1013, 1015 (Colo. 2012); Jones v. Cox, 828 P.2d 218, 221 (Colo. 

1992)).  Here, the legislative intent is clear and unambiguous on the face of Section 5, 

the companion exemption is available only to households and family members. 

 The phrase “companions, casual babysitters, and domestic employees” is 

conjunctive.  The conjunctive phrase, in its entirety, is modified by the modifying phrase 

“employed by households or family members to perform duties in private residences.”  

See People v. Lovato, No. 11ca1227, ---- P.3d ----, 2014 WL 4458944, at *4 (Colo. App. 

Sept. 11, 2014) (“Under the series-qualifier canon of statutory construction, “when 

several words are followed by a clause which is applicable as much to the first and 

other words as to the last, the natural construction of the language demands that the 

clause be read as applicable to all.”) (quotation and citation omitted); see also Antonin 

Scalia & Bryan A. Garner, Reading Law: The Interpretation of Legal Texts, 147 (2012) 

(“When there is a straightforward, parallel construction that involves all nouns or verbs 

in a series, a prepositive or postpositive modifier normally applies to the entire series.”).  

Meaning, the companion exemption applies only to households and family members 

employing companions.  Likewise, the casual babysitter and domestic employee 
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exemptions only apply to households and family members.  The companion exemption 

does not, as a matter of law, apply to anyone but households and family members.   

 The decision in Am. Respiratory Care Servs. v. Mgr. of Revenue, 835 P.2d 623 

(Colo. App. 1992) is instructive.  There, the court interpreted a conjunctive phrase which 

provided an exemption from taxation for the use of oxygen products.  Id. at 625.  The 

phrase in question was “oxygen and hemodialysis products for use by a medical patient, 

hearing aids[.]”  Id. (emphasis added). Interpreting the clear and unambiguous 

language, the court held the conjunctive phrase to mean “oxygen products and 

hemodialysis products.”  Id. at 625-26.  The court specifically rejected the defendant’s 

contention that the term “products” was only modified by “hemodialysis,” stating that the 

“last antecedent rule,” had been disavowed by the Colorado General Assembly “as not 

creating any presumption of statutory intent.”  Id. at 626.   

The series qualifier canon applicable here is often stated as follows: ““When 

several words are followed by a clause which is applicable as much to the first and 

other words as to the last, the natural construction of the language demands that the 

clause be read as applicable to all.” See Porto Rico Ry., Light & Power Co. v. Mor, 253 

U.S. 345, 348 (1920). Examples applying this rule are numerous. See, e.g., United 

States v. La Rosa, 236 Fed.Appx. 584, 587 (11th Cir. 2007) (interpreting provision 

stating “[w]hoever forcibly assaults, resists, opposes, impedes, intimidates, or interferes” 

and rejecting the argument that “forcibly” only applies to “assaults” and not the 

remainder of the series); United States v. Beam, 686 F.2d 252, 254-55 (5th Cir. 1982) 

(interpreting provision providing regulation for “[c]onducting, demonstrating, or 
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participating in a public meeting, assembly, or special event, except as authorized by 

permit,” and rejecting the argument that “public” only applied to “meeting” and not to 

“assembly” or “special event”); In re Estate of Pawlik, 845 N.W.2d 249, 252 (Minn. Ct. 

App. 2014) (interpreting provision referring to “heirs, devisees, children, spouses, 

creditors, beneficiaries and any others having a property right in or claim against the 

estate” and concluding that the phrase “having a property right in or claim against the 

estate” modified each element, not just “any others”). 

Similarly, here, the term “companions” is part of a conjunctive phrase that 

includes “babysitters” and “domestic employees” and all three terms are modified by the 

modifying phrase “employed by households or family members to perform duties in 

private residences.”   

Moreover, there is an additional indicium of meaning supporting Plaintiff’s 

interpretation: the relevant phrase is itself a single element in a larger list, which is 

indicated by the placement of the word “and.” Consider the structure of the entire 

regulatory provision, with spaces added to emphasize the point: 

Other exemptions are:  
 
[1] companions, casual babysitters, and domestic employees 

employed by households or family members to perform duties in private 
residences,  

 
[2] property managers,  
 
[3] interstate drivers,  
 
[4] driver helpers,  
 
[5] loaders or mechanics of motor carriers,  
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[6] taxi cab drivers,  
 
and  
 
[7] bona fide volunteers.   
 

Wage Order, § 5 (emphasis added). In this reading, the exemption contains seven 

categories, and the provision lists them with the word “and” separating the final two 

elements of the list.  

Now consider Defendant’s reading, with spaces similarly added for emphasis: 

Other exemptions are:  
 
[1] companions,  
 
[2] casual babysitters,  
 
and  
 
[3] domestic employees employed by households or family 
members to perform duties in private residences,  
 
[4] property managers,  
 
[5] interstate drivers,  
 
[6] driver helpers,  
 
[7] loaders or mechanics of motor carriers,  
 
[8] taxi cab drivers,  
 
and  
 
[9] bona fide volunteers.  
 

Id.  

Defendant’s reading is grammatically grotesque because it would introduce a 

superfluous “and” in the middle of a list.  One does not say, “I’m going to the store to 
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buy potatoes, light bulbs, and chicken, celery, milk, bread, and eggs.”  This Court 

should adopt Plaintiff’s reading of Section 5 as grammatically sound. 

The companion exemption only applies to households and family members. The 

exemption does not apply to Defendant, who is a business operating in the health and 

medical industry.  Consequently, as a matter of law, Defendant cannot take advantage 

of the companion exemption. 

2. The plain language interpretation of Section 5 is consistent with 
the coverage provision of the Wage Order. 
 

 This plain language interpretation of the companion exemption as applying to 

only households and family members is consistent with the coverage provision of the 

Wage Order.  Specifically, the Wage Order regulates wages “for work performed within 

the boundaries of the state of Colorado in the following industries: (A) Retail and 

Service, (B) Commercial Support Service, (C) Food and Beverage, and (D) Health and 

Medical.”  Wage Order, § 1.  As relevant here, the health and medical industry is 

defined as: 

any business or enterprise engaged in providing medical, dental, surgical 
or other health services including but not limited to medical and dental 
offices, hospitals, home health care, hospice care, nursing homes, and 
mental health centers, and includes any employee who is engaged in the 
performance of work connected with or incidental to such business or 
enterprise, including office personal. 

 
Id. (emphasis added). 
 
 Undoubtedly, households and family members are not covered employers under 

the Wage Order because they are not a business or enterprise engaged in providing 

home health care.  To the contrary, households and family members receive home 
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health care services. Cf, e.g., Salazar, 644 F.3d at 1144 (holding that employer 

producing food products for resale was not covered by Wage Order, where food and 

beverage industry definition only covered employers who directly sold food products to 

consuming public); Baldozier v. Am. Family Mut. Ins. Co., 375 F. Supp. 2d 1089, 1091-

92 (D. Colo. 2010) (dismissing unpaid overtime claims because the insurance industry 

is not a covered industry under the Wage Order).  As households and family members 

are not covered employers under the Wage Order, they may assert the companion 

exemption found in Section 5, which specifically applies to them.   

Here, the evidentiary record is clear that Defendant’s clients (households and 

family members), are not a businesses or enterprises engaged in providing home health 

care.  Again, clients receive the home health services.  Thus, they are not covered 

employers under the Wage Order.  On the other hand, Defendant is a business 

engaged in providing home health care and is therefore a covered employer under the 

Wage Order.  Consequently, and consistent with the plain language interpretation of 

Section 5, Defendant cannot take advantage of the companion exemption.1 

B. Plaintiff Was Not Jointly Employed by Defendant and the Clients. 
 
Recognizing that the plain language interpretation of Section 5 forecloses 

Defendant’s exemption defense, Defendant alternatively claims that it may avail itself of 

                                                 
1 This interpretation of the Wage Order is consistent with the United States Department of 
Labor’s Final Rule published on October 1, 2013, 78 Fed. Reg. 60,454, effective January 1, 
2015, relating to the companion exemption found in the FLSA.  Specifically, the Final Rule 
provides that the exemptions for companionship services are limited to a individual, family, or 
household using the services.  78 Fed. Reg. 60,557; see also DOL Fact Sheet: Application of 
the Fair Labor Standards Act to Domestic Service, Final Rule (Exh. O, p. 1-4).  But see Home 
Care Assoc. of Am., et al. v. Weil, et al., No. 14-cv-967, --- F. Supp. 3d ----, 2014 WL 7272406 , 
at *8 (D.C. Cir. Dec. 22, 2014) (holding that the Final Rule conflicted with the FLSA and vacating 
Final Rule). 
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the companion exemption because client’s jointly employed Plaintiff.  The parties do not 

dispute that Defendant was Plaintiff’s employer.  The clients, however, were not 

Plaintiff’s employer. 

Section 2 of the Wage Order defines an employer as “any person, firm, 

partnership, association, corporation, receiver ... employing any person in Colorado[.]”  

Section 2 also defines an employee as “any person performing labor or services for the 

benefit of an employer in which the employer may command when, where, and how 

much labor or services shall be performed.”  The Tenth Circuit has adopted the 

“economic realities” test to determine whether an employer/employee relationship 

exists.  Harbert v. Healthcare Svcs. Group, Inc., 173 F. Supp. 2d 1101, 1105 (D. Colo. 

2001) (citing Henderson v. Inter-Chem Coal Co., Inc., 41 F.3d 567, 570 (10th Cir. 

1994)).  The economic realities test includes inquiries into whether the alleged employer 

(1) determines the rate and method of payment; (2) maintains employment records; (3) 

has the power to hire and fire the employee; and (4) supervises and controls employee 

work schedules or conditions of employment.  Baker v. Flint Eng’g & Const. Co., 137 

P.3d 1436, 1440 (10th Cir. 1998).  No one factor is determinative; instead the totality-of-

the-circumstances are considered.  Id. at 1441.  

1. Clients did not determine Plaintiff’s pay and method of payment. 

Defendant, not the clients, was entirely responsible for setting Plaintiff’s pay rate 

and paying Plaintiff.  Defendant set the pay rate at $10.00 an hour.  Plaintiff submitted 

her weekly time and activity reports to Defendant, where they were entered into 

Defendant’s computer systems, and a paycheck was generated by Defendant.  
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Defendant directly paid Plaintiff weekly by direct deposit check.  Moreover, clients were 

prohibited from compensating Plaintiff for services she performed.  And Defendant, not 

the clients, provided all employment-related benefits to Plaintiff, including paid time off, 

a 401K savings plan, direct deposit, health insurance, life insurance, and a scholarship 

program.  This factor weighs in favor of finding that Plaintiff was solely employed by 

Defendant, and not jointly or otherwise employed by the clients. 

2. Clients did not maintain employment records. 

Defendant, not the clients, produced and maintained all of Plaintiff’s employment  

records, as required by Section 12 of the Wage Order.  These records included, for 

example, Plaintiff’s personal file, W-4 and other tax records, Employer TB Screening 

Tool, Hepatitis B Vaccine Consent/Declination Form, Job Placement/Medical History 

Questionnaire, Criminal History Record Check, HHA Competency Exam, Pain 

Management for HHAs Questionnaire, Medical Assistance by the HHA Questionnaire, 

Documentation for the HHA Post Test, Home Health Aide Time and Activity Records, 

Bayada Certificates of Achievements, Field Staff Supervision Notes, and Performance 

Evaluations.  None of these employment records were maintained by clients.  This 

factor also weighs in favor of finding that Plaintiff was solely employed by Defendant. 

3. Clients did not have the power to “hire or fire” Plaintiff. 
 

Plaintiff was hired by Defendant, not the clients, after she submitted a Bayada  

Nurses Employment Application at Defendant’s office in Greenwood Village, Colorado.  

Plaintiff was hired as an employee-at-will.  Defendant provided HHA orientation training 

to Plaintiff, including a 90-day introductory period of evaluation.  Plaintiff was assigned 
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clients by Defendant and Plaintiff had the option to accept or reject the client 

assignment by notifying Defendant.  Clients did not “hire” or select Plaintiff to perform 

HHA services.  In short, Plaintiff was hired and assigned work by Defendant, not the 

clients.   

As Defendant hired Plaintiff, Defendant also had the power to fire Plaintiff.  One 

specific circumstance that could result in Plaintiff’s termination was changing her work 

hours without prior approval from her clinical manager.   Further, while clients could 

refuse services from Plaintiff and request that Defendant provide a different HHA for any 

unspecified reason, clients did not have the power to “fire” Plaintiff.  This point is made 

clear by the fact that as an employee-at-will, Defendant could fire Plaintiff for any reason 

except for reasons that violate public policy or discriminate.  “Advisory Bulletins and 

Resource Guide,” Colorado Division of Labor, dated March 12, 2012, p. 101.  

Conversely, such restrictions on firing do not apply to clients nor can they because the 

employment-at-will relationship exists solely between Defendant and Plaintiff.  This 

factor also weighs in favor of finding that Plaintiff was solely employed by Defendant. 

4. Clients do not supervise and control Plaintiff’s work schedule or 
conditions of employment. 

 
Defendant, not the clients, supervised and controlled Plaintiff’s work schedule  

and conditions of employment.  This is apparent from the outset of Plaintiff’s hire, when 

she was required to complete orientation training at Defendant’s office, including a 90-

day period of evaluation.  Defendant’s employee manual prescribes a dress code for 

HHAs, including wearing a Bayada name tag, and contains various employment-related 

policies, for example, a no smoking policy.  Defendant assigns a client to each HHA, 
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provides the client’s name, address, care plan, and directions to the client’s home.  

HHAs are prohibited from performing any service not in the care plan without prior 

approval from their clinical manager.  HHAs are prohibited from contacting a client 

directly even when they are unable to arrive for a scheduled time; instead HHAs may 

only contact their clinical manager.  Similarly, clients are prohibited from contacting a 

HHA directly.   

Further, Plaintiff’s manager made monthly visits to client homes and completed a 

written review of Plaintiff’s performance.  The clinical manager and clinical services 

manager also completed annual reviews of Plaintiff’s performance.  Plaintiff was 

required to obtain approval from her clinical manager before changing any of her 

scheduled work hours.  Under all these circumstances, Defendant, not the clients, 

supervised and controlled Plaintiff’s work schedule and conditions of employment. 

Defendant may contend that by selecting services from the home health care 

plan, the client had supervision and control over the work schedule and conditions of 

employment, as also indicated by the Admission Booklet.  This contention does not 

withstand close scrutiny.  The home health care plan is a set menu of services provided 

to clients by Defendant, which describes the services available.  The client selects 

services from the menu and the times at which the services are to be performed, i.e., 

the days of the week and hours of the day.  But after the care plan is completed, the 

client cannot change any conditions of the plan, including the type and timing of the 

services performed by the HHA.  In other words, the client cannot direct the HHA to 

perform any service not included in the care plan.  Likewise, the HHA cannot perform 
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any service not included in the care plan.  Instead, the services included in the care plan 

can only be changed after the clinical manager is notified and approves the change.  

This factor also weighs in favor of finding that Plaintiff was solely employed by 

Defendant. 

5. Other relevant evidence establishing that clients did not employ 
Plaintiff.  

 
Both HHAs and clients are subject to a non-compete agreement drafted and 

enforced by Defendant.  Specifically, for HHAs the agreement provides:  

WORKING DIRECTLY FOR BAYADA CLIENTS IS NOT PERMITTED: If 
hired, I agree that in consideration of my employment with BAYADA 
NURSES, I will not, for any reason, seek or accept employment from or 
directly/indirectly provide services to any client of BAYADA NURSES to 
whom I have rendered services during my employment with the company 
and for a period of one hundred and eighty (180) days after the separation 
of my employment.  I further agree that if I breach the foregoing, damages 
or compensation will not be an adequate remedy and that BAYADA 
NURSES may implement any or all legal remedies available.   
 

(Pl. Appx., p. 157 – Agreement of Standards 1, 3).  For clients, the agreement provides:  

I recognize the rights of BAYADA as an employer and agree not to directly 
or indirectly employ any BAYADA employee for a period of 180 days 
following the lasts day any individual employee has provided services to 
me.  If I violate this condition, I agree to immediately pay BAYADA a 
liquidated damages fee equal to four (4) months of the specific employee’s 
annual gross salary or $5,000.00, whichever is greater. 
 

(Pl. Appx., p. 167 – Admission Booklet 22).   

The existence of these non-compete agreements provide further evidence that 

clients did not employ Plaintiff.  Put another way, the very existence of these 

agreements would be unnecessary and nonsensical but for HHAs being solely 

employed by Defendant.   
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Further, clients do not pay unemployment insurance in Colorado for HHAs, do 

not instruct HHAs to register for unemployment insurance, do not report hiring of HHAs 

to the state of Colorado, do not participate in Colorado’s worker’s compensation 

program, do not display labor law signs in their homes, and do not provide employee 

benefits to HHAs.  Evidencing further that Plaintiff and other HHAs are not employed by 

clients.  Furthermore, as stated supra at A.2., since households and family members 

are not covered employers under the Wage Order, clients cannot and did not employ 

Plaintiff.   

And lastly, even if clients did jointly employ Plaintiff (which they did not), 

Defendant cannot claim the companion exemption because it would violate the clear 

intent of the exemption. More precisely, allowing Defendant to avail itself to an 

exemption that is exclusively intended to apply to only households and family members 

by “piggybacking” onto the exemption would be unfaithful to the clear intent of the 

exemption.  

Applying the economic realities test, and considering the totality of the 

evidentiary record, an employer/employee relationship did not (and could not) exist 

between the clients and Plaintiff.  For this additional reason, Defendant’s asserted 

companion exemption defense fails as a matter of law. 

C. Plaintiff was not a “companion” for purposes of the Wage Order. 
 
Even if the Court does not adopt the plain language interpretation of Section 5 of 

the Wage Order, and also finds that clients were joint employers and allows Defendant 

to usurp the companion exemption, Defendant’s exemption defense still fails because 
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Plaintiff was not a companion for purposes of the Wage Order. 

The definition of “companion” is not contained in the Wage Order or in reported  

authority.  However, the Colorado Division of Labor provides: 

Companions are exempt from all provisions of Wage Order 28 pursuant to 
Section 5.  Companionship services may be generally defined in the 
following manner: services which provide fellowship, care and protection 
for a person, who due to advanced age or physical or mental conditions 
cannot care for his or her own needs.  Such services may include meal 
preparation, bed changing, washing of clothes, and other similar services.  
The companion performs the service for the aged or infirm person and not 
generally to other persons. 

 
“Advisory Bulletins and Resource Guide,” Colorado Division of Labor, dated March 12,  

2012, p. 70.2  The United States Department of Labor has recognized the limited 

nature of companionship services in Colorado: 

Minimum wage and overtime coverage for third-party-employed in-home 
care workers who do work beyond Colorado's definition of "companion." 
Colorado's definition of "companion" is much narrower than the FLSA 
definition. Companions may not help to bathe and dress the person, do 
any amount of housekeeping, or remind the person to take medication. 
People who do those tasks are more than just "companions" they are 
"personal care" attendants. Personal care attendants are entitled to 
minimum wage and overtime. However, PCAs employed directly by 
private households are exempt from minimum wage and overtime. 
Colorado Minimum Wage Order No. 26 § 5; 7 Colo. Code Regs. § 1103-
1:5.  

 
“State Minimum Wage and Overtime Coverage of Non-Publicly Employed 

Companions,” United States Department of Labor (emphasis added) (Pl. Appx. p. 194). 

 In Colorado, therefore, employees who provide services beyond “fellowship, care 

and protection for a person” other than “meal preparation, bed changing, washing of 

                                                 
2
 Wage Order 28 took effect in January 2012, while Wage Order 30 took effect in January 2014, 

but the two orders do not materially differ with regard to the issues presented here. 
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clothes, and similar services” are not exempt employees.  By way of example, 

companions may not provide services like household work, assistance with personal 

hygiene, including bathing, toileting and care related to incontinence, moving or mobility 

assistance, dressing, or directing the individual to take medication.   

The evidentiary record establishes that Plaintiff provided services well-beyond 

meal preparation, bed changing, washing of clothes, and similar services.  For example, 

Plaintiff helped clients out of bed, bathed clients, attended to clients’ personal hygiene—

cleaning nails and brushing teeth, turned clients in bed to prevent bedsores, dressed 

clients, directed clients to take medications, and monitored vital signs, including blood 

pressure and oxygen levels.  These services Plaintiff provided, as a certified nursing 

assistant employed by Defendant as an HHA, went well-beyond companionship 

services.  See also Pl. Appx., p. 195 - Colorado Scope of Practice (CNAs); Deposition 

of Johnson 33:1-24).   

Moreover, Plaintiff did not provide clients with any “fellowship” services, 

including, for example, playing cards, playing board games, reading books, listening to 

music, doing errands outside the home or grocery shopping.  Notably, the “HMKR 

(Homemaker)/Companion” box was not marked on Plaintiff’s application for employment 

with Defendant.  This is significant because the homemaker/companion position is a 

different and separate position within Defendant’s organization, where employs 

Homemakers/Companions specifically perform companionship services, homemaking 

services, and housekeeping services.  Therefore, for all these reasons, Plaintiff was not 

employed as a companion.   
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CONCLUSION 
 

 For the reasons stated herein, Plaintiff requests that the Court grant her Cross 

Motion for Summary Judgment and hold that Defendant’s companion exemption 

defense fails as a matter of law. 

Dated:  February 13, 2015   NICHOLS KASTER, PLLP 
 
     
      _______________________________  
      Rachhana T. Srey, MN Bar No. 340122 
      Adam Hansen, MN Bar No. 391704 
      G. Tony Atwal, MN Bar No. 331636 

4600 IDS Center 
      80 South 8th Street 
      Minneapolis, MN  55402 
      Telephone (612) 256-3200 
      Fax (612) 338-4878 
      srey@nka.com 
      ahansen@nka.com 
      tatwal@nka.com 

 
ATTORNEYS FOR PLAINTIFF AND THE 
RULE 23 CLASS  
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CERTIFICATE OF SERVICE 

 
I hereby certify that I have caused a true and complete copy of Plaintiff’s Cross 

Motion for Summary Judgment on Defendant’s Exemption Defense to be transmitted to 

the Court electronically and for electronic service on the following attorneys: 

 

Thomas G. Collins, Esq. 
Jacob M. Theis, Esq. 

409 North Second Street,  
Suite 500 

Harrisburg, PA  17101 
 
 
 

 
 
Date:  February 13, 2015    /s G. Tony Atwal___________________ 
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