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1 

JURISDICTIONAL STATEMENT 

The United States District Court for the District of Maryland exercised 

jurisdiction pursuant to 28 U.S.C. § 1331.  The district court entered final judgment 

in favor of Plaintiffs on October 9, 2014.  (Supp. JA 1).  Appellants – Cross-

Appellees filed a timely notice of appeal on October 10, 2014.  (Supp. JA 7).  

Appellees – Cross-Appellants filed a timely notice of appeal on October 10, 2014.  

(Supp. JA 9).  This Court has jurisdiction pursuant to 28 U.S.C. § 1291.1 

STATEMENT OF ISSUES 

1. Whether the district court correctly granted Appellees’ motion for summary 

judgment by concluding that Appellees’ primary job duty does not include 

the exercise of discretion and independent judgment with respect to matters 

of significance under the administrative exemption to the FLSA and NYLL? 

2. Whether the district court erred in concluding that Appellees’ primary job 

duty is directly related to GEICO’s management or general business 

operations under the administrative exemption to the FLSA and NYLL? 

3. Whether the district court erred in granting GEICO’s motion for partial 

summary judgment regarding remedies, specifically willfulness, liquidated 

                                           
1 The parties’ initial cross-appeals were dismissed by this Court on jurisdictional 
grounds because the district court had not entered a final judgment that fixed the 
amount of damages owed.  754 F.3d 201 (4th Cir. 2014).  That issue was corrected 
by the district court.  (Supp. JA 1). 
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damages, prejudgment interest, and the appropriate method of computing 

Appellees’ back-pay? 

STATEMENT OF THE CASE 

This is a Fair Labor Standards Act (“FLSA”) collective action and New 

York Labor Law (“NYLL”) class action to recover unpaid overtime wages, 

liquidated damages, prejudgment interest, and attorneys’ fees and costs on behalf 

of Plaintiffs – Appellees – Cross-Appellants (“Appellees”) who worked as security 

investigators (“investigators”) for Defendants – Appellants – Cross-Appellees 

GEICO General Insurance Company and GEICO General (together, “GEICO”). 

(JA 47). 

The district court conditionally certified the FLSA claim as a collective 

action and authorized Appellees to issue notice to eligible investigators on January 

12, 2011.  (JA 78, Op. 1).  Approximately forty-eight (48) current and former 

investigators joined the litigation as opt-in plaintiffs.  (JA 78, Op. 1).  On February 

14, 2012, the district court certified the NYLL claim as a Rule 23 class action.  (JA 

79, Op. 2). 

Following discovery, the parties brought cross-motions for summary 

judgment on the issue of whether investigators were covered under the 

administrative exemption to the FLSA and NYLL.  (JA 79, Op. 2).  On November 

29, 2012, the district court granted Appellees’ motion for summary judgment 
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finding that investigators had a primary job duty of conducting investigations (JA 

80, Op. 3) and that they did not qualify for the administrative exemption because 

their primary duty did not include the exercise of discretion and independent 

judgment with respect to matters of significance (JA 99-102, Op. 22-25 ).2  The 

parties agree that the district court’s decision applied equally to the investigators’ 

claim under the NYLL. (Brief for Appellant at 6). 

GEICO subsequently brought a motion for partial summary judgment on the 

remaining remedies-related issues in the case, including whether: (1) GEICO acted 

in good faith, (2) prejudgment interest was appropriate under the FLSA or NYLL; 

(3) GEICO willfully violated the FLSA; and (4) the appropriate method of 

computing overtime wages that GEICO owes Appellees.  On August 28, 2013, the 

district court granted GEICO’s motion on all four issues, holding that (1) GEICO 

acted in good faith when it classified investigators as exempt, and its decision was 

reasonable such that liquidated damages were not appropriate; (2) prejudgment 

interest was not warranted because GEICO acted in good faith and reasonably; (3) 

no reasonable fact finder could conclude that GEICO knew or showed reckless 

disregard for its decision to classify investigators as exempt; and (4) back overtime 

pay would be calculated under the fluctuating workweek method.  (JA 109-112).  

                                           
2 The district court determined that GEICO met its burden of proving that an 
investigator’s primary duty was directly related to GEICO’s management or 
general business operations. (JA 96, Op. 19.) 
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The district court simultaneously entered final judgment in favor of Appellees.  

(Id.).  After this Court dismissed the parties’ initial cross-appeals on jurisdictional 

grounds, 754 F.3d 201, the parties returned to the district court for entry of final 

judgment that fixed the amount of damages owed to each Plaintiff and class 

member.  (Supp. JA 1).  

GEICO filed a timely appeal on October 10, 2014.  (Supp. JA 7).  Appellees 

filed a timely cross-notice of appeal the same day.  (Supp. JA 9).   

STATEMENT OF THE FACTS 

I. INVESTIGATORS’ PRIMARY JOB DUTY IS TO CONDUCT 
INVESTIGATIONS INTO CLAIMS FLAGGED BY GEICO AS 
POTENTIALLY FRAUDULENT 

A. GEICO Sells Insurance and Handles Claims 

GEICO is in the business of providing auto and power-sports insurance to its 

policyholders.  (JA 79, Op. 2; JA 1350-1351).  It sells insurance policies and then 

handles claims for insurance coverage made by its policyholders.  (JA 79, Op. 2; 

JA 1299).   

B. GEICO’s Claims Department and Adjusters Resolve Insurance 
Claims 

When a GEICO policyholder submits a claim for insurance coverage to 

GEICO, it is handled by an employee called a claims adjuster (“adjuster”) in 

GEICO’s Claims Department.  (JA 79, Op. 2; Joint Sealed Appendix (“JSA”) 133-

140).  It is the adjuster’s job to determine whether to deny or pay a claim.  (JA 80, 
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Op. 3; JA 1377).  GEICO considers the adjuster “the owner” of the claim file.  (JA 

750; JA 1065).  The primary job duty of GEICO’s adjusters is to “adjust[] 

insurance claims by investigating, assessing and resolving them.”  (JA 80, Op. 3; 

JA 139 ¶ 3).  GEICO’s adjusters, not its investigators, negotiate settlements, decide 

whether to deny or pay claims, and if payment is appropriate, decide how much 

money GEICO will actually pay.  (See JA 139-144).    

C. Investigators’ Primary Job Duty is to Conduct Investigations 

GEICO’s investigators work in the Special Investigations Unit (“SIU”), 

which is part of the Claims Department.  (JA 80, Op. 3; JSA 130).  Investigators 

occupy the lowest level of the SIU.  (JA 80, Op. 3; JA 1330).  Investigators 

typically work out of their homes.  (JA 80, Op. 3; JA 1357-1358, 1399; JA 802; JA 

416-417; JA 837).   

The primary job duty of GEICO’s investigators is to conduct investigations.  

(JA 80, Op. 3; JA 1357-1358; JA 660; JA 1045; JA 301-333 ¶ 4).3  Approximately 

90% of their working hours are spent on that primary job duty.  (Id.).  GEICO’s 

former Operations and Training Manager for the SIU described the main job of the 

investigator as assisting adjusters in uncovering the facts of claims and how such 

claims were reported to GEICO.  (JA 80, Op. 3; JA 636, 648). Investigators have 

no role or responsibility for GEICO’s tax, finance, accounting, budgeting, auditing, 

                                           
3 Notably, GEICO does not challenge the Court’s finding that Appellees’ primary 
job duty is to conduct investigations. 
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human resources, employee benefits, government relations, marketing, advertising, 

or payroll functions.  (JA 1352-1354).  Nor do they perform advanced analyses of 

fraud trends, analyze large sets of complex data for tactical and operational 

purposes, or identify potential fraud rings; rather, those duties are performed by 

other SIU employees called security analysts.  (JA 1344-1346; JA 1157-1158; JA 

669-670; JA 1471-1472). 

D. GEICO’s Computer Program and Employees Flag Claims as 
Suspicious and Forward them to SIU for Investigation by 
Investigators 

Investigators have no role in determining whether a newly filed claim is 

suspicious, appears to be fraudulent, or requires SIU investigation.  (JA 81, Op. 4; 

JA 1338; JA 732; JA 301-333 ¶ 5).  Rather, that authority rests with a computer 

program, an employee called an intake associate, and in some instances, adjusters.  

(JA 80-81, Op. 3-4; JA 1328, 1336-1339; JA 301-333 ¶ 5).  When a claim is 

flagged for further investigation, an SIU supervisor receives the claim, who then 

assigns it to an investigator.  (JA 81, Op. 4; JA 1338-1339).   

E. GEICO Restricts How Investigators Investigate and What 
Information They Provide to Adjusters 

Investigators are assigned an average of twelve to fifteen investigations at 

any given time, and take an average of thirty days to complete each investigation.  

(JA 664, 768, 1368).  Throughout the life of an investigation, SIU supervisors 

monitor their investigators’ activities by, among other things, accessing their 
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Microsoft Outlook calendars to see the amount and type of work they have 

scheduled.  (JA 1031-1032).  In addition, GEICO recommends that investigators 

keep in “constant and ongoing communication” with adjusters.  (JA 1375-1376; 

JSA 199).  GEICO requires investigators to communicate with adjusters and their 

SIU supervisors through frequent written reports.  (JSA 199-200; JA 145-166; JA 

217-228; JA 229-236; JA 301-333 ¶ 8).  Specifically, GEICO requires 

investigators to submit an initial report within ten days after receiving the referral, 

then interim reports every twenty days during the investigation, and then a final 

closing report.  (JA 1368; JA 154-164; JA 301-333 ¶¶ 8-9). 

Once investigators receive a referral, they are required to adhere to “written 

procedures for the investigation of possible suspected insurance fraud” and to 

complete all of the following activities: (1) investigate the referral thoroughly; (2) 

identify and interview potential witnesses who may provide information on the 

accuracy of the claim; (3) search industry-recognized databases as necessary;4 (4) 

preserve documents and evidence; and (5) draft a concise and complete summary 

of the investigation, including the investigator’s findings regarding the suspected 

insurance fraud and the basis for their findings.  (JA 81, Op. 4; JSA 159).  These 

activities are broken down into the following administratively-regulated four-step 

process that investigators must complete on each investigation.  (JA 81, Op. 4; JA 

                                           
4 These databases are essentially the same databases as those used to conduct a 
background check.  (JA 543). 
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1362; JA 739-740). Investigators have no authority to deviate from this process 

without pre-approval from management.  (JA 81, Op. 4; JA 753).    

Step 1:  Investigators conduct initial review of the claim and discuss 
it with the adjuster 

 
The investigators’ first step in the investigation sequence is to perform the 

“pre-work” of reviewing the claim, attached documents, and public records.  (JA 

81, Op. 4; JA 1363).  After this initial review, GEICO requires investigators to 

contact the adjuster assigned to the claim within twenty-four hours of receiving the 

referral.  (JA 1366-1367; JA 740-741; JA 660-661; JA 1143). During this step, the 

investigator learns why GEICO referred the claim to SIU.  (JA 218-219, 1366).   

Step 2: Investigators and adjusters make an investigation plan 

In the second step of the sequence, investigators and adjusters work together 

to make a “plan of action.”  (JA 81, Op. 4; JA 661-662).  In this step, investigators 

and adjusters “determine what activities the investigators need to perform in order 

to investigate the particular circumstances of that particular case.”  (JA 81, Op. 4; 

JA 1366).  The investigation plan is “easy to produce,” (JA 1159-1160), and 

usually contains simple instructions like, “conduct a complete background 

investigation of the insured,” “inspect vehicle,” “contact the alibi witness . . . and 

interview him about the circumstances of the case,” and “contact [the local police 

department] to determine who is assigned the case.”  (JA 82, Op. 5; JSA 245; JSA 

250).  Afterwards, investigators are responsible for typing the plan of action into 
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the SIU Case Management System database. (JA 82, Op. 5; JA 1367). 

Step 3: Investigators gather facts 

The third step of the investigation sequence is gathering facts.  (JA 82, Op. 

5; JA 1367-1368; JA 662).  Investigators gather facts by, among other things, 

interviewing witnesses, taking photographs, and reviewing property damage.  (JA 

82, Op. 5; JA 1367-1368; JA 741, 743; JSA 159; JSA 198, 207-208, 214-215; JA 

301-333 ¶ 6).   GEICO does not permit investigators to incur large investigation 

expenses (e.g., forensic examinations, surveillance, expert retention) without pre-

approval from either the adjuster or a SIU supervisor.  (JA 1382-1383, 1389-1390; 

JA 741-743; JA 301-333 ¶ 6).   

As part of the investigation, investigators may take more formalized face-to-

face interviews of claimants in what are called examinations under oath (“EUOs”).  

(JA 82, Op. 5; JA 1383-1384; JA 691).  The purpose of an EUO is to (1) “[o]btain 

or clarify information necessary to properly handle a claim”; (2) “[p]rovide an 

opportunity for an insured to explain or further substantiate their claim”; (3) 

“[e]liminate as many gray areas as possible”; (4) “[e]valuate the insured as a 

witness”; and (5) “[p]reserve testimony.”  (JA 82, Op. 5; JA 169).  GEICO 

instructs investigators to limit the scope of the questioning to “facts bearing on 

evaluation of the claims and obligations under the policy,” like financial condition, 

details regarding the loss, and credibility, including criminal history.  (JA 188).  
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When investigators take EUOs, they primarily ask questions taken from scripts 

provided to them by GEICO.  (JA 456-457; JA 925-927).  These scripts identify 

how investigators should begin the EUO, how they should respond to “special 

situations,” and specific questions for the various types of claims (accident, 

medical, theft, and arson).  (JA 196).  If a claimant makes a statement that is 

inconsistent with the facts uncovered at that point in the investigation, investigators 

ask follow up questions which are not part of the script.  (JA 82, Op. 5; JA 457; JA 

927).  In terms of the facts that investigators gather, there is no difference between 

an informal interview and an EUO.  (JA 1385).  The primary difference is that an 

EUO is taken under oath.  (JA 82, Op. 5; JA 1384).   

GEICO recommends that investigators obtain the adjuster’s approval before 

initiating an EUO, (JA 1390-1391; JA 463, 544-545; JA 921-923; JSA 246), and 

further requires SIU supervisor approval (JA 1109-1110).  Some investigators are 

not permitted to take EUOs when the policyholder/claimant is represented by an 

attorney.  (JA 509-510).  Transcripts of EUOs are sent directly to the Claims 

Department.  (JA 987). 

Step 4: Investigators draft a final report of facts and submit it to the 
adjuster 

 
In the fourth and final step in the investigation sequence, investigators 

conclude their investigations and report back to the adjuster.  (JA 83, Op. 6; JA 

779-780).  Then, assuming the adjuster agrees that the file should be closed, 
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investigators are required to write a final report.  (JA 85, Op. 8; JA 779-780).  The 

final report contains a “synopsis of all pertinent investigative findings” and, if they 

provide recommendations, they must “be based upon the facts of the investigation” 

and “not include statements regarding payment of claims unless required by state 

law.”  (JA 83-84, Op. 6-7; JA 1204-1205).  GEICO explicitly trains its 

investigators to exclude opinions from their reports.  (JA 83, Op. 6; JA 650; JA 

1171; JA 157).  GEICO’s internal operating procedures for the SIU further instruct 

investigators that their final reports should be non-accusatory.  (JA 199).  Final 

reports must be approved by SIU supervisors before they are sent to the adjuster, 

(JA 83, Op. 6; JA 1375; JA 1183), and SIU supervisors or adjusters may reject 

investigators’ final reports and order them to perform additional investigative 

work. (JA 770-771). 

When investigators are preparing to close a file, they can refer the claim to 

the National Insurance Crime Bureau (“NICB”) or other state agencies.  (JA 84, 

Op. 7; JA 772, 775; JA 545-547, 554-555; JA 881-882).  If SIU supervisors 

believe that a referral is necessary but was not made, they direct investigators to 

make the referral.  (JA 84, Op. 7; JA 1088; see also JSA 247).  Once investigators 

refer a claim to NICB, they have no control over what NICB does with that 

information.  (JA 84, Op. 7; JA 775; JA 612-613; JA 883-884).  These referrals 

have little if, if any, impact on adjusters’ decision to pay or deny a claim because 
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GEICO prohibits investigators from making any reference to the specific agencies 

to which they referred a claim in their final report to the adjuster.  (JA 84, Op. 7; 

JA 163).  Rather, GEICO only permits investigators to state that “appropriate 

referrals were made based on these investigative findings.”  (JA 163; JA 228; JA 

248).  Furthermore, GEICO bars adjusters—the employees responsible for 

determining whether GEICO pays or denies a claim for coverage—from viewing 

any of the investigators’ submissions to the NICB.  (JA 84, Op. 7; JA 982).    

F. GEICO Explicitly Prohibits Investigators From Providing 
Adjusters With Their Opinion as to Whether GEICO Should Pay 
or Deny a Claim 

As the four-step investigation sequence illustrates, investigators have no role 

in determining whether a claim will be approved or denied—that is solely the 

responsibility of GEICO’s adjusters.  (JA 1377; JA 795-796; JA 301-333 ¶ 13-14).  

In fact, GEICO specifically and openly prohibits investigators from providing their 

opinions about whether a claim should be paid.  (JA 83-84, 100, Op. 6-7, 23; JA 

1418-1419; JA 301-333 ¶ 13).  GEICO’s former Operations and Training Manager, 

Michael College, admitted that GEICO trains investigators to exclude their 

opinions from reports.  (JA 650).  And GEICO’s SIU Administration and 

Operations Manual (“A & O Manual”), states that investigators’ “[r]eports will be 

free of innuendoes, opinions or rumors.  Reports will be based upon objective 

findings, observations, and physical evidence or other pertinent documentation.”  
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(JA 83, Op. 6; JSA 200).   

Consistent with that directive, GEICO stresses the importance of 

differentiating facts from opinions in its SIU training documents, which define a 

fact as “something that can be proven,” whereas an opinion is defined as “a 

personal belief or judgment shared by many [and] it is not something that can be 

used to prove certainty.”  (JA 157; see also JSA 200).  In addition, GEICO 

instructs investigators that they should not enter any subjective views or 

conclusions in the SICM database, whether in case notes or in reports, because 

those notes are discoverable in litigation and could subject GEICO to a “bad faith” 

insurance claim.  (JA 1175-1176).     

G. GEICO Significantly Limits Investigators’ Independent 
Judgment and Discretion By Strictly Controlling the Timing, 
Form, and Content of Investigators’ Reports to Adjusters 

GEICO’s regulations and corresponding review of investigators’ reports 

scrutinizes not only the contents of the reports (i.e., the investigative activities 

performed during an investigation), but also the minutiae, including investigators’ 

proper use of grammar, punctuation, and formatting.  (JA 84, Op. 7; JA 146-166; 

JA 218-248; JA 301-333 ¶ 11).  GEICO further requires investigators to write their 

reports according to a specific template containing a summary, reason for the 

referral, a plan of action, and the details of the investigation, which constitutes the 

body of the report.  (JA 84, Op. 7; JA 226-228; JA 246-248; JA 148; JA 217-248).   
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1. SIU supervisors review, edit, and grade reports written by 
investigators for adjusters 

Although GEICO relies heavily on excerpts of investigators’ reports, the 

undisputed record establishes that GEICO consistently reviews, vets, approves, and 

audits investigators’ reports.  GEICO requires SIU supervisors to review the 

reports prepared by investigators for adjusters.  (JA 84-85, Op. 7-8; JA 1386; JA 

764-765; JA 1018-1019, 1061-1062, 1065-1066, 1081).  The report review process 

is so integral to SIU operations that SIU supervisors spend between fifty and 

eighty percent of their work hours reviewing, editing, approving, and grading 

investigators’ reports.  (JA 1075; JA 767).  For the vast majority of investigators, 

SIU supervisors review and approve or reject reports before they are 

communicated to adjusters.  (JA 85, Op. 8; JA 1369-1372, 1375; JA 1150; JA 653-

654; JA 1018-1019, 1061-1062, 1065-1066; JA 301-333 ¶ 11).  SIU supervisors 

are required to grade investigators’ reports on a scale of one to five.  (JA 83, Op. 6; 

JA 1372; JA 793; JA 301-333 ¶ 12).  When SIU supervisors identify deficiencies, 

e.g., whether investigators satisfied the report writing requirements or completed 

all necessary investigation activities, they contact the investigator and direct them 

to make corrections.  (JA 84-85, Op. 7-8; JA 766; JA 1100; JA 301-333 ¶ 11; see 

also JSA 267-268; JSA 247; JA 301-333 ¶ 11).  Investigators receive lower grades 

when their reports fail to conform to GEICO’s expectations and guidelines.  (JA 

1081; JA 301-333 ¶ 12).  On every file that is investigated, SIU supervisors decide 
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whether investigators have included everything the adjusters need in the report and 

“make sure that the investigation was basically completed correctly.”  (JA 799; JA 

1150, 1173).  The review is ultimately one more check on the quality of the 

investigators’ work (JA 766), and an opportunity for SIU supervisors to provide 

additional input into the investigation (JA 1372). 

2. GEICO annually audits reports in investigators’ closed files 

Each year, GEICO audits at least four closed files per investigator, primarily 

focusing on the format of the written reports.  (JA 85, Op. 8; JA 1333; JA 1152-

1153; JA 790; see also JA 249-263, 264-276).  In New York, SIU management 

audits an additional two files each month for each investigator.  (JA 789).  These 

audits are conducted and graded according to a “File Audit Guide” developed by 

SIU management.  (JA 85, Op. 8; JA 1153-1154; JA 249-263, 264-276).  The File 

Audit Guide measures investigators’ performance based on three statistics: 

efficiency ratio, file compliance, and file quality.  (JA 85, Op. 8; JA 1164; JA 249-

263, 264-276).  Within these measures, SIU management scores investigators on a 

scale of one to five based on their communication during the investigation, their 

plan of action, the thoroughness of their investigation, and the readability of their 

report.  (JA 85, Op. 8; JA 1164-1165).  The audit results constitute a significant 

portion of GEICO’s annual performance appraisal of each investigator.  (JA 1333-

1334).  Investigators comply with the edicts of the guidelines because the audit 
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grades can directly impact their pay.  (JA 301-333 ¶ 12).     

II. GEICO DECIDED TO CLASSIFY INVESTIGATORS AS EXEMPT 
DESPITE ADVICE TO THE CONTRARY FROM THE DIRECTOR 
OF THE SIU 

Outside of California, GEICO has always classified its investigators as 

exempt employees.  (JA 1504).  In June 2001, GEICO reclassified its California 

investigators as non-exempt employees.  (JA 1504-1505).  Investigators working in 

California remain non-exempt employees to this day.  (JA 1512).  GEICO 

conducted a review of the investigator classification in 2004 and again in 2007.  

(JA 1483; JA 340 at No. 5). 

GEICO’s 2004 review of the investigator position was prompted by a district 

court decision finding that its adjusters were misclassified as exempt.  (JA 1496).  

GEICO asked Steven Rutzebeck, the Director of SIU and Claims Security, to 

conduct a review of investigators’ job duties and to opine on whether they 

qualified for the administrative exemption.  (JA 1497).  Rutzebeck was selected 

because he had been Director of the SIU since June 2000, and in that position was 

responsible for reviewing the performance of “each and every operation” of the 

SIU.  (JA 1332-1333).  Along with two of his subordinates, Rutzebeck was 

responsible for creating the annual performance review standards that GEICO used 

to score investigators’ job performance.  (JA 1326-1327).  Rutzebeck interacted 

with investigators nearly every day.  (JA 1408-1409).  He was, in the words of 
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John Geer, the Vice President of Claims, “the most knowledgeable” about the 

investigators’ job duties.  (JA 1496). 

Before finalizing his review and analysis, Rutzebeck emailed Geer to 

express his concern that he would not be able to “mount a sufficient argument that 

SIU has exempt positions.”  (JA 363).  The formal memorandum that he sent to 

Geer on December 13, 2004, confirmed that belief.  (JA 347-362).  In his 

memorandum, Rutzebeck concluded that Investigators did not qualify for the 

administrative exemption.  (Id.).  His reasoning was because he “believe[d] the 

courts would view SIU investigators as finders of fact only.”  (Id.).  He explained 

that “[a] good investigator will chose [sic] basically the same investigative 

techniques to apply when given the same set of circumstances in a claim.”  (Id.).  

He further explained that Investigators do not act on the results of investigations; 

rather, investigators “turn over the results” to the “claims handlers for their action.”  

(Id.).  Given these facts, as well as “recent judicial findings,” Rutzebeck concluded 

that investigators did not qualify for the administrative exemption and should be 

classified as non-exempt.  (Id.).   

Apparently agreeing with Rutzebeck’s conclusion, GEICO initially decided 

to reclassify investigators to non-exempt employees.  (JA 364).  GEICO even 

created a new job description describing the Investigator’s FLSA status as “Non-

Exempt.”  (JA 365).  But, ultimately, GEICO decided that it did not like 
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Rutzebeck’s recommendation—that investigators did not qualify for the 

administrative exemption and that they should be reclassified—rejected it, and has 

maintained the exempt classification ever since.  (JA 1498).  Rutzebeck has never 

again been asked to give his opinion on whether GEICO’s investigators are 

appropriately classified under the FLSA.  (JA 1457-1458).  

III. GEICO PAYS INVESTIGATORS A SALARY THAT IS MEANT TO 
COVER ITS NORMAL WORKWEEK 

GEICO operates on a 38.75 hour workweek.  (JA 369-370).  The 38.75 hour 

workweek is part of the agreement between GEICO and investigators when they 

are hired.  For example, when Plaintiff and Class Representative Tom Fitzgerald 

was hired, the SIU supervisors who hired him told him that his salary was intended 

to cover 7.75 hours per day, which equates to 38.75 hours per week.  (JA 983, 

990).  In addition, as part of its initial hiring package, there is evidence that GEICO 

required at least one investigator to sign a document stating that his starting salary 

was based on a “7.75 hour workday.”  (JA 370).  After hire, GEICO used an 

electronic time and attendance system (“ETAS”) to track investigators’ time off 

from work.  (JA 1392-1393).  GEICO instructed investigators to record only 7.75 

hours per day in the ETAS.  (JA 1014-1015).  GEICO also describes and calculates 

investigators’ salary as an hourly rate.  (JA 371).  

SUMMARY OF ARGUMENT 

This Court should affirm the district court’s decision ruling in favor of 
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Appellees.  The undisputed evidence demonstrates that GEICO cannot meet its 

burden to prove Appellees exercised discretion and independent judgment with 

respect to matters of significance while performing their primary duty of 

conducting investigations.  This Court should reverse, however, the portion of the 

district court’s decision holding that Appellees performed work directly related to 

the management or general business operations of GEICO. 

This Court should also reverse the district court’s ruling on the remedies-

related issues.  Relevant case law establishes that a jury, not the district court, 

should determine: (1) whether GEICO willfully violated the FLSA; and (2) 

whether the parties agreed on the number of working hours an investigator’s salary 

was intended to cover at the beginning of employment.  In addition, this Court 

should award liquidated damages or prejudgment interest to Appellees on the 

overtime damages award as GEICO has failed to overcome the presumption in this 

Circuit to award liquidated damages, or in the alternative, prejudgment interest, 

against an employer that violates the FLSA. 

STANDARD OF REVIEW 

This Court reviews the district court summary judgment orders de novo.  

Desmond v. PNGI Charles Town Gaming, L.L.C., 564 F.3d 688, 691 (4th Cir. 

2009) (“Desmond I”).  In FLSA exemption cases, “[t]he question of how an 

employee spends his time is a question of fact, while the question of whether his 
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activities fall within an exemption is a question of law” subject to de novo review.  

Icicle Seafoods, Inc. v. Worthington, 475 U.S. 709, 714 (1986); Shockley v. City of 

Newport News, 997 F.2d 18, 26 (4th Cir. 1993).  Here, the parties do not dispute 

the district court’s finding that Appellees’ primary job duty was to conduct 

investigations.  Rather, the parties dispute whether Appellees, in performing that 

primary job duty, satisfy the requirements of the administrative exemption, which 

is a question of law subject to de novo review.  See Walton v. Greenbrier Ford, 

Inc., 370 F.3d 446, 450 (4th Cir. 2004) (citing Icicle Seafoods Inc., 475 U.S. at 

713-14).  

Employers bear the burden of proving each element of an FLSA exemption 

defense by clear and convincing evidence.  Desmond I, 564 F.3d at 691-92 (citing 

Shockley, 997 F.2d at 21).  Indeed, FLSA exemptions are to be “narrowly 

construed against the employers seeking to assert them and their application 

limited to those establishments plainly and unmistakably within their terms and 

spirit.”  Id. (quoting Arnold v. Ben Kanowsky, Inc., 361 U.S. 388, 392 (1960)).  

“[C]lear and convincing has been defined as evidence of such weight that it 

produces in the mind of the trier of fact a firm belief or conviction, without 

hesitancy, as to the truth of the allegations sought to be established, and, as well, as 

evidence that proves the facts at issue to be highly probable.” Jimenez v. 

DaimlerChrysler Corp., 269 F.3d 439, 450 (4th Cir. 2001) (citations, alterations, 
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and internal quotation marks omitted).  The clear and convincing standard 

applicable to proving FLSA exemptions is a natural corollary to the rule that 

“exemptions are to be narrowly construed . . . .”  Arnold, 361 U.S. at 392.  

Requiring both a careful reading of the exemption and solid basis of proof ensure 

that the exemptions do no swallow the rule. See Astor v. United States, 79 Fed. Cl. 

303, 308 (Fed. Cl. 2007).  GEICO’s elevated burden of proof is highly relevant 

even where, as here, the case was decided at summary judgment. The relevant 

question is whether the district court—and ultimately this Court—can find 

“without hesitancy” that GEICO investigators qualify for the administrative 

exemption.  Because GEICO cannot meet these standards the district court’s order 

on liability must be affirmed.5 

With respect to the district court’s order granting summary judgment to 

GEICO on remedies issues, the Court must apply two different standards of 

review: the portions of the order granting summary judgment to GEICO on 

willfulness and the fluctuating workweek are subject to de novo review while the 

portions granting summary judgment to GEICO on liquidated damages and 

prejudgment interest are reviewed for abuse of discretion.  Desmond v. PNGI 

Charles Town Gaming, L.L.C., 630 F.3d 351, 354 (4th Cir. 2011) (“Desmond II”) 

                                           
5 GEICO’s arguments against the application of the narrow construction and “clear 
and convincing,” standards (Appellant’s Brief at 23-24) conflict with this Court’s 
repeated holdings in cases involving FLSA classifications, and should be flatly 
rejected.  See, e.g., Desmond I, 564 F.3d at 691-92; Shockley, 997 F.2d at 21.  
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(willfulness and fluctuating workweek determinations at summary judgment 

subject to de novo review); Ray Commc’ns, Inc. v. Clear Channel Commc’ns, Inc., 

673 F.3d 294, 299 (4th Cir. 2012) (district court’s application of equitable 

doctrines subject to abuse of discretion review); Advanced Envtl. Tech. Corp. v. 

Brown, 232 F.3d 886, at *3 (4th Cir. 2000) (unpublished) (prejudgment interest 

determination reviewed for abuse of discretion); Perez v. Mountaire Farms, Inc., 

650 F.3d 350, 375 (4th Cir. 2011) (liquidated damages determination reviewed for 

abuse of discretion). 

ARGUMENT 

I. THE FLSA IS A REMEDIAL STATUTE INTENDED TO PROTECT 
ALL EMPLOYEES, INCLUDING INVESTIGATORS 

Passed in the aftermath of the Great Depression, Congress intended the 

overtime provision of the FLSA to stimulate job creation by making hiring more 

cost efficient in certain scenarios than the consistent overworking of existing 

employees.  Overnight Motor Transp. Co. v. Missel, 316 U.S. 572, 578 (1942) (“In 

a period of widespread unemployment and small profits, the economy inherent in 

avoiding extra pay was expected to have an appreciable effect in the distribution of 

available work.”).  In other words, the overtime premium provision of the FLSA 

was meant “(1) to spread employment by placing financial pressure on the 

employer,” and “(2) to compensate employees for the burden of a workweek in 

excess of the hours fixed in the Act.”  Walling v. Helmerich & Payne, 323 U.S. 37, 
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40 (1944); see also Jewell Ridge Coal Corp. v. Local 6167, United Mine Workers, 

325 U.S. 161, 167 (1945); Donovan v. Brown Equip. & Serv. Tools, Inc., 666 F.2d 

148, 152 (5th Cir. 1982); H.R. Rep. No. 75-1452 (1937); S. Rep. No. 75-884 

(1937); Conway v. Takoma Park Volunteer Fire Dep’t, Inc., 666 F. Supp. 786, 790 

(D. Md. 1987).  This policy rationale is just as important today as our economy 

emerges from one of the worst recessions in the nation’s history. 

II. STATUTORY AND REGULATORY FRAMEWORK 

The FLSA requires employers to pay their employees one-and-one-half 

times their “regular rate” for each hour worked in excess of forty hours per week, 

29 U.S.C. § 207(a)(1), though there are exemptions to this overtime requirement.  

Relevant here, Congress exempted employees “employed in a bona fide executive, 

administrative, or professional capacity.”  § 213(a)(1).  GEICO asserts only one 

defense, claiming the application of the administrative exemption relieved the 

company from its obligation to pay investigators overtime wages.   

 The FLSA does not define the term “administrative,” § 213(a)(1); however, 

the governing regulations define the term as covering employees: 

(1) Paid at least $455 per week on a salary basis; 
 
(2) Whose primary duty is the performance of office or non-manual 
work directly related to the management or general business 
operations of the employer or the employer’s customers; and 
 
(3) Whose primary duty includes the exercise of discretion and 
independent judgment with respect to matters of significance. 
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29 C.F.R. § 541.200(a).6  

 “The term ‘primary duty’ means the principal, main, major or most 

important duty that the employee performs.”  29 C.F.R. § 541.700(a).  The 

determination of an employee’s primary duty places major emphasis on the 

“character of the employee’s job as a whole.”  Id.; see also Schaefer v. Ind. Mich. 

Power Co., 358 F.3d 402, 404 (6th Cir. 2004).  The focus of the exemption 

analysis “must be on what ‘activities or duties the employee actually performs.’” 

Haines v. S. Retailers, Inc., 939 F. Supp. 441, 447 (E.D. Va. 1996) (quoting Meyer 

v. Worsley Cos., Inc., 881 F. Supp. 1014, 1019 (E.D.N.C. 1994)) (emphasis in 

original); see also Ale v. Tenn. Valley Auth., 269 F.3d 680, 688-89 (6th Cir. 2001). 

Courts must consider whether particular tasks relate to the primary job 

function or to some other secondary function.  Schaefer, 358 F.3d at 406.  If the 

employee’s job does not “require” the performance of tasks that would typically 

                                           
6 While it is true that the administrative exemption was created, at least in part, 
because the work performed by administrative employees “was difficult to 
standardize to any time frame and could not be easily spread to other workers after 
40 hours in a week . . . precluding the potential job expansion intended” by the 
overtime premium requirement of the FLSA, (Appellant’s Brief at 3-4), that 
provision is irrelevant to this case. As explained below, GEICO measured and 
graded Appellees’ workload and performances through a number of different 
matrices, and since 2001, has recorded hours worked and paid overtime to its 
investigators in California. (JA 340, 1137, 1257).  Accordingly, the undisputed 
record unequivocally demonstrates that GEICO is capable of standardizing the 
work of investigators to particular timeframes and also spreading the work among 
workers. 
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satisfy the elements of an exemption defense, those duties are not part of the 

primary duty, even if the employees “occasionally” perform them.  See, e.g., Reich 

v. Gateway Press, Inc., 13 F.3d 685, 700 (3d Cir. 1994) (finding reporters who 

“occasionally” perform “creative” work are not exempt under the professional 

exemption when their “day-to-day duties” do not require such creativity). 

With respect to the second element of the administrative exemption, “[t]he 

phrase ‘directly related to management policies or general business operations’ 

refers to the type of work performed by the employee.”  29 C.F.R. § 541.201(a).  

“To meet this requirement, an employee must perform work directly related to 

assisting with the running or servicing of the business.”  Id.  In addition, 

Work directly related to management or general business operations 
includes, but is not limited to, work in functional areas such as tax; 
finance; accounting; budgeting; auditing; insurance; quality control; 
purchasing; procurement; advertising; marketing; research; safety and 
health; personnel management; human resources; employee benefits; 
labor relations; public relations, government relations; computer 
network, internet and database administration; legal and regulatory 
compliance; and similar activities. 
 

§ 541.201(b).   

  Regarding the third element of the administrative exemption, the 

employee’s primary job duty—not ancillary or secondary job duties or functions—

must include “the exercise of discretion and independent judgment with respect to 

matters of significance.” The regulations explain that the phrase “discretion and 

independent judgment” involves the comparison and the evaluation of possible 
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courses of conduct, and acting or making decisions after all possibilities have been 

considered.”  29 C.F.R. § 541.202(a).  Employees who satisfy the third element of 

the administrative exemption may have “their decisions and recommendations . . . 

reviewed at a higher level,” but they generally retain authority to make choices 

“free from immediate direction or supervision.”   § 541.202(c); see also Harper v. 

Gov’t Emps. Ins. Co., aka GEICO, 586 F. App’x 772, 774 (2d Cir. 2014).  The 

exercise of discretion and independent judgment is “more than the use of skill in 

applying well-established techniques, procedures or specific standards described in 

manuals or other sources.”  29 C.F.R. § 541.202(e); see also § 541.704.  The term 

“matters of significance” refers to the “level of importance or consequence of the 

work performed.”  § 541.202(a).  Administratively exempt work is “significant, 

substantial, important, or of consequence.”  Defining & Delimiting the Exemptions 

for Executive, Administrative, Professional, Outside Sales and Computer 

Employees, 69 Fed. Reg. 22,122, 22,143 (Apr. 23, 2004). 

The regulations provide examples of certain employees who are typically 

exempt.  See 29 C.F.R. § 541.203.  Among the examples of exempt administrative 

employees are insurance claims adjusters who “interview[] insureds, witnesses and 

physicians; inspect[] property damage; review[] factual information to prepare 

damage estimates; evaluat[e] and mak[e] recommendations regarding coverage of 

claims; determin[e] liability and total value of a claim; negotiate[e] settlements; 
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and mak[e] recommendations regarding litigation.”  § 541.203(a).7  Insurance 

investigators are not listed as an example of a covered position.  And claims 

adjusters are not even automatically covered by the exemption.  Indeed, in Harper, 

the Second Circuit recently reversed a district court’s order granting summary 

judgment on the administrative exemption as to GEICO telephone claims adjusters, 

finding a fact question as to whether the adjusters performed a sufficient number of 

tasks with sufficient discretion and independent judgment.  586 F. App’x 772. 

III. INVESTIGATORS DO NOT  QUALIFY FOR THE 
ADMINISTRATIVE EXEMPTION 

GEICO’s elevated burden of proof is highly relevant even where, as here, 

the case was decided at summary judgment.  The relevant question is whether the 

district court—and ultimately this Court—can find “without hesitancy” that 

GEICO investigators qualify for the administrative exemption.  Because GEICO 

cannot meet these standards the district court’s order on liability must be affirmed. 

The district court’s conclusion is well-supported by case law and DOL 

regulations.  Both the DOL, through its regulations and opinion letters, as well as 

numerous other courts, have repeatedly found investigators to be non-exempt.  

According to the regulations, the administrative exemption does not apply to:  

police officers, detectives . . . investigators, inspectors . . . and similar 
employees, regardless of rank or pay level, who perform work such 

                                           
7 GEICO conveniently omits several of these discretion-laden responsibilities from 
its brief.  (Appellant’s Brief at p. 5). 
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as . . . preventing or detecting crimes; conducting investigations or 
inspections for violations of law; performing surveillance . . . 
interviewing witnesses; interrogating and fingerprinting suspects; 
preparing investigative reports; or other similar work. 

29 C.F.R. § 541.3(b)(1) (emphasis added).   

Consistent with the relevant regulations, the DOL has repeatedly concluded 

that the job of an investigator, private or public, is not administrative.8  See, e.g., 

Dep’t of Labor, Wage & Hour Div., Opinion Letter, FLSA 2005-21, 2005 WL 

3308592 (Aug. 19, 2005) [hereafter “2005 Opinion Letter”] (background 

investigators); Dep’t of Labor, Wage & Hour Div., Opinion Letter, 1998 WL 

852783 (Apr. 17, 1998) (journeymen investigators); Dep’t of Labor, Wage & Hour 

Div., Opinion Letter, 1998 WL 852752 (Jan. 23, 1998) (medical legal 

investigators); Dep’t of Labor, Wage & Hour Div., Opinion Letter, 1997 WL 

971811 (Sept. 12, 1997) [hereafter “1997 Opinion Letter”] (background 

investigators). 

In accordance with the DOL, courts have almost unwaveringly concluded 

that employees with job duties analogous to Appellees’ do not qualify for the 

                                           
8 The Fourth Circuit has given great deference to the DOL’s interpretation of the 
FLSA and its exemptions.  See, e.g., IntraComm, Inc. v. Bajaj, 492 F.3d 285, 294 
(4th Cir. 2007) (“As noted above, the Secretary’s interpretation of her own 
regulation is controlling unless plainly erroneous or inconsistent with the 
regulation. Deference to the Secretary is particularly appropriate when the 
regulation itself is ambiguous.”) (internal citations and quotations omitted). 
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administrative exemption.  See, e.g., JA 78;9 Ahle v. Veracity Research Co., 738 F. 

Supp. 2d 896, 908 (D. Minn. 2010) (finding investigators investigating insurance 

claims non-exempt); Fenton v. Farmers Ins. Exch., 663 F. Supp. 2d 718, 727 (D. 

Minn. 2009) (finding special investigators for insurance company non-exempt); 

Gusdonovich v. Bus. Info., 705 F. Supp. 262, 265 (W.D. Pa. 1985) (finding 

insurance claims investigators non-exempt); Adams v. United States, 78 Fed. Cl. 

536, 554 (Fed. Cl. 2007) (finding fraud investigators non-exempt); Reich v. Am. 

Int’l Adjustment Co., Inc., 902 F. Supp. 321, 325 (D. Conn. 1994) (holding 

automobile damage appraisers non-exempt); Fleming v. Carpenters/Contractors 

Cooperation Comm., Inc., 834 F. Supp. 323, 328 (S.D. Cal. 1993) (holding field 

investigators to be non-exempt production employees), overruled on other grounds 

Barner v. Novato, 17 F.3d 1256, 1261 n.7 (9th Cir. 1994); Adams v. United States, 

26 Cl. Ct. 782, 794 (Cl. Ct. 1992) (concluding border patrol agents are non-

exempt); Ahern v. New York, 807 F. Supp. 919, 926 (N.D.N.Y. 1992) (concluding 

police investigators to be non-exempt); Harris v. District of Columbia, 741 F. 

Supp. 254, 262 (D.D.C. 1990) (finding the time that supervisory housing 

inspectors spend inspecting residences to be non-exempt). But see Foster v. 

Nationwide Mut. Ins. Co., 710 F.3d 640 (6th Cir. 2013) (finding special 

investigators for insurance company exempt); Mullins v. Target Corp., No. 09C 

                                           
9 The district court’s decision is published at Calderon v. GEICO Gen. Ins. Co., 
917 F. Supp. 2d 428 (D. Md. 2012). 
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7573, 2011 WL 1399262 (N.D. Ill. Apr. 13, 2011) (finding retail store investigator 

exempt).   

Of the most recent cases involving insurance investigators, the three decided 

at summary judgment, Ahle, Fenton, and Calderon, were won by the investigators.  

The fourth, Foster, required a trial because of a fact dispute concerning the 

investigators’ primary duty—something that does not exist in this case.  Foster v. 

Nationwide Mut. Ins. Co., 695 F. Supp. 2d 748, 763 (S.D. Ohio 2010).  Following 

a seven day bench trial, the Foster court ruled in favor of Nationwide but made a 

point to note that it was a “close case.”  Foster v. Nationwide Mut. Ins. Co., No. 

2:08-CV-020, 2012 WL 407442, at *2 (S.D. Ohio Jan. 5, 2012).  The Sixth Circuit 

affirmed the trial court’s decision.  Foster, 710 F.3d 640.   

It is no surprise that GEICO relies heavily on Foster.  But the Sixth Circuit 

was careful to note that, following a bench trial where factual findings were made, 

the district court defined the primary duty of Nationwide investigators as 

conducting investigations “with the goal of resolving the indicators of fraud.” 

Foster, 710 F.3d at 650.  This included determining the legitimacy or illegitimacy 

of the suspicious claims being investigated.  Id. at 649.  The Sixth Circuit did not 

disrupt the district court’s factual findings reached after having the benefit of a 

trial, and confirmed that determining the legitimacy or illegitimacy of the 
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suspicious claims being investigated was discretion and independent judgment 

with respect to matters of significance.  Id. 

Here, however, the primary duty of Appellees was not left for a jury to sort 

out.  The district court determined, and GEICO does not contest, that Appellees’ 

primary duty is to conduct investigations.  Period.  And, unlike Foster, the district 

court did not find that Appellees’ primary duty includes “resolving fraud 

indicators.”  This distinction is critically important because the record evidence 

demonstrates that Appellees did not determine the legitimacy or illegitimacy of 

suspicious claims.  In this regard, Appellees are like the investigators in Fenton, 

Ahle and Adams.   

This Court should affirm the district court and similarly conclude that 

GEICO’s investigators do not qualify for the FLSA’s administrative exemption 

and are non-exempt because they do not meet the exemption’s stringent 

requirements.  In short, insurance investigators are not administrative employees—

they conduct investigations. They do not perform work directly related to the 

company’s management.  Nor do they exercise the kind of meaningful discretion 

and judgment required to invoke the exemption. 
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A. The District Court Correctly Concluded that Appellees’ Primary 
Job Duty—Conducting Investigations—Does Not Involve the 
Exercise of Discretion and Independent Judgment With Respect 
to Matters of Significance 

The district court correctly held that GEICO failed to prove Appellees fit 

within the narrow administrative exemption because an investigator’s primary job 

duty—conducting investigations—does not involve the exercise of discretion and 

independent judgment with respect to matters of significance.  (JA 80, 99-102, Op. 

3, 22-25).  In so doing, the district court relied on three highly relevant investigator 

cases (Ahle, Fenton and Adams) and determined that while conducting 

investigations involves some discretion, GEICO strictly controls Appellees’ 

investigations, including the timing, form, and content of their reports to adjusters, 

such that their discretion does not bear on matters of significance.  As a 

consequence, the district court held Appellees’ primary duty of conducting 

investigations does not satisfy the requirements of the exemption.  This Court 

should reach the same conclusion.   

1. The District Court’s Decision is Consistent With the Regulations 
 

The exercise of “discretion and independent judgment” involves the 

comparison and the evaluation of possible courses of conduct, and acting or 

making decisions after all possibilities have been considered.  29 C.F.R. § 

541.202(a).  It is “more than the use of skill in applying well-established 

techniques, procedures or specific standards described in manuals or other 
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sources.”  § 541.202(e); see also § 541.704.  It is not enough that an employee 

exercises discretion, rather, the discretion must be over significant matters.  

Ruggeri v. Boehringer Ingelheim Pharm., Inc., 585 F. Supp. 2d 254, 275 (D. Conn. 

2008) (“Plaintiffs would not be exempt if the performance of their work was 

significant to Defendant, but the matters over which they had discretion were 

not.”) (emphasis in original).  The term “matters of significance” refers to the 

“level of importance or consequence of the work performed.”  § 541.202(a); see 

also 69 Fed. Reg. at 22,143 (administratively exempt work is “significant, 

substantial, important, or of consequence”).  Appellees’ primary duty did not 

include any acts of discretion as to significant matters. 

That the facts an investigator uncovers during an investigation may 

influence an adjuster’s decision to pay or deny a claim is of no consequence to the 

administrative exemption analysis, which examines the “nature of the work, not its 

ultimate consequence.”  Clark v. J.M. Benson Co., Inc., 789 F.2d 282, 287 (4th Cir. 

1986) (emphasis in original); see also 69 Fed. Reg. at 22,142.  Indeed, the 

exemption asks whether discretion is exercised “with respect to a matter of 

significance,” not whether it “impacts or affects a matter of significance.”  Ahle, 

738 F. Supp. 2d at 908 (emphasis in original); see also 29 C.F.R. § 541.202(f) 

(“[A] messenger who is entrusted with carrying large sums of money does not 

exercise discretion and independent judgment with respect to matters of 
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significance even though serious consequences may flow from the employee’s 

neglect.”).  GEICO’s position, that investigators are exempt because they provide 

facts to adjusters who base their decision to pay or deny a claim based on that 

information, would expand the exemption much too broadly.       

Understanding this limitation, the court in Fenton refused to extend the 

regulations discussing adjusters, whose duties include “discretion-laden activities,” 

to special investigators because “nothing in federal law [justifies] extending [29 

C.F.R. § 541.203(a)] to the employees who merely gather facts for those 

representatives, particularly when those employees are formally barred from 

presenting their opinions about how to handle claims in their written reports.”  663 

F. Supp. 2d at 727.  Like the plaintiffs in Fenton, Appellees were trained and 

directed by GEICO to specifically omit all opinions from their written reports to 

the adjusters.  (JA 83-84, Op. 6-7; JA 650; JA 157 (explaining the difference 

between fact and opinion in the context of investigators’ reports to adjusters); JSA 

200 (stating that investigators’ “[r]eports will be free of innuendoes, opinions or 

rumors.  Reports will be based upon objective findings, observations, and physical 

evidence or other pertinent documentation.”).  And contrary to GEICO’s 

suggestions, its policies and instructions have teeth: SIU supervisors spend 50-80% 

of their days reviewing reports to ensure investigators follow all rules, (JA 1075, 

JA 767), and GEICO grades investigators for the purpose of performance reviews 
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and compensation decisions, based in part on their adherence to report writing 

policies (JA 85, Op. 8; JA 249-263, 264-276, 1105-1106; JA 1333-1334).  Indeed, 

it is telling that GEICO so strictly enforces those policies but then, when sued for 

overtime wages, claims that its training and instruction manuals are unimportant.    

Moreover, it is undisputed that Appellees’ primary duty does not include 

several of the duties performed by claims adjusters who are “generally meet the 

duties requirements” of the exemption, including “determining liability and total 

value” of claims, “negotiating settlements,” and “making recommendations 

regarding litigation.”  29 C.F.R. § 541.203(a). 

2. The District Court’s Decision is Consistent with DOL Opinion 
Letters 
 

Since 1997 the DOL has issued three opinion letters confirming that 

investigators performing similar job duties to Appellees do not qualify for the 

administrative exemption.  These well-reasoned interpretations of the 

administrative exemption should control because they are not “plainly erroneous or 

inconsistent” with the DOL’s regulations. IntraComm, Inc., 492 F.3d at 294. 

First, in the 1997 Opinion Letter, the DOL concluded that investigators, who 

conduct background investigations to develop “pertinent facts” concerning matters 

which may affect the subject’s fitness for employment, the details of which are 

“gathered in a written report,” did not “evaluate alternative courses of conduct [nor 

have] the authority to make independent choices, free from immediate direction or 
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supervision with respect to matters of significance.”  1997 WL 971811 at *3.  

Because it was not enough that “an employee makes decisions regarding ‘when 

and where to do different tasks, as well as the manner in which to perform them,’” 

or “that an employee may make limited decisions, within clearly ‘prescribed 

parameters,’” the investigators’ primary duty was not “true discretion and 

independent judgment on matters of significance or consequence.”  Id. (emphasis 

added).   

Just four months later, the DOL confirmed its position in an opinion letter 

concerning “medical legal investigators” who “gather[] information, prepare[] a 

report of each investigation, coordinate[] paper work, law enforcement reports, and 

other information from the scene for use by the [Medical Examiner] at the time of 

autopsy.  ... [and] coordinate[] body transport, transfer of evidence, communication 

with family, identification by next-of-kin, [and] release of the body.”  Opinion 

Letter, 1998 WL 852752, at *1.  Citing the 1997 Opinion Letter, the DOL found 

that medical legal investigators did not qualify for the administrative exemption 

because, among other reasons, their “work involves the use of skills and the 

application of standards or established procedures, as distinguished from work 

requiring the exercise of discretion and independent judgment.”  Id. at *2.  

Finally, in 2005 the DOL performed a rigorous analysis of the discretion and 

independent judgment element regarding—once again—the application of the 
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administrative exemption to background investigators and—once again—

concluded that they did not exercise sufficient discretion and independent 

judgment with respect to matters of significance.  2005 WL 3308592, at *4-5.  The 

background investigators in question were responsible for (1) gathering and 

checking public records; (2) interviewing witnesses; (3) making decisions about 

whether to report security threats to the Defense Security Service (“DSS”); (4) 

determining what leads to follow; (5) resolving discrepancies in information with 

limited guidance; (6) stating whether a witness is credible; and (7) providing 

factual information to DSS so it could make a final determination about whether an 

individual should receive a security clearance. Id. at *1-2, 5-6.  The DOL found 

that these job duties were insufficient to qualify as discretion and independent 

judgment because tasks  

such as prioritizing the pursuit of leads, . . . , assessing whether the 
leads provided information that requires further investigation, 
determining which potential witnesses to see and which documents to 
review, and making similar decisions that promote effective and 
efficient use of that individual’s own work time in performing 
assigned investigative activities, do not constitute exercising 
discretion and independent judgment with respect to matters of 
significance.   

Id. at *6 (emphasis in original).  Rather, these tasks involve the use of “skills in 

applying known standards or established techniques, procedures or specific 

standards.”  Id. (citing 29 C.F.R. § 541.202).  

Although the job duties performed by the investigators in all three letters 
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closely resemble the duties performed by Appellees, the job duties performed by 

the investigators in the 2005 Opinion Letter are particularly analogous.  GEICO 

investigators, for example, interview witnesses, follow leads when appropriate, 

attempt to “resolve” discrepancies or inconsistencies that may exist, and compile a 

report for the adjusters – the owners of the files who make the ultimate 

determination as to whether GEICO will pay the claim or challenge it further.  

Through these letters, the DOL has made clear that investigators performing 

similar tasks to Appellees do not rise to the high level of discretion and 

independent judgment necessitated by the administrative exemption such that their 

employers can deny them overtime wages.  Because Appellees perform similar job 

duties and because their primary job duty entails the use of skills in applying the 

specific standards and particular requirements set forth by GEICO in its numerous 

guidelines, policies, procedures, and handbooks, this Court should defer to DOL 

guidance and affirm the district court’s finding in favor of Appellees. 

The relevance of the 2005 Opinion Letter is also highlighted by a difference 

between the background investigators it finds non-exempt and Appellees.  Here, 

Appellees investigate a small percentage of GEICO’s insurance claims, which are 

at bottom, claims for money.  If Appellees make a mistake, GEICO may pay a 

claim that it otherwise should not, or may deny a claim that is actually legitimate.  

In other words, the consequences of their investigations are monetary.  The non-
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exempt background investigators, however, are investigating something far more 

important – national security clearance.  The consequences of their investigations 

are far more serious than money.  Rather, if a background investigator fails, the 

consequences could be catastrophic.  Despite the potential impact that their 

investigations have on national security, the DOL determined that background 

investigators do not qualify for the administrative exemption.  That is because the 

regulations mandate the focus to be on the nature of the work, not the consequence 

of the work.    

3. The District Court’s Decision is Consistent with Decisions from 
Other District Courts Involving Investigators 

The court in Fenton rightly adopted the 2005 Opinion Letter and found 

special investigators for Farmers Insurance Exchange (“Farmers”) to be non-

exempt.  663 F. Supp. 2d at 725.  Farmers’ special investigators are factually 

indistinguishable in their job tasks from Appellees: they contact a claims 

representative upon referral, develop action plans, take photographs, retrieve 

reports or records, interview witnesses, comply with laws that require suspected 

insurance fraud be reported to the state, request permission from the claims 

representative to close an investigation, and submit “an exhaustive file of their 

research materials, including ‘a list of all completed tasks (or an explanation of 

why a task was not completed), a report of any inconsistencies, discrepancies, 

and/or significant findings (both inculpating and exculpating); [and] a complete 
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summary of the entire investigation.’” Id. at 722–23 (internal citations omitted).  

The investigators in Fenton even came to “credibility determinations . . . and 

occasionally share[d] [their] impressions in informal conversations with . . . claims 

representatives.”  Id.  Relying in part on the 2005 Opinion Letter, the Fenton 

decision hinged on the undisputed evidence demonstrating that the special 

investigators’ “primary role” was to “gather facts and present them for someone 

else to analyze,” and that they had “no authority to determine whether a claim 

[was] covered or whether [Farmers’] should seek to negotiate a settlement.”  Id. at 

727.  

Likewise, the court in Ahle adopted the 2005 Opinion Letter in finding 

claims investigators to be non-exempt.  738 F. Supp. 2d at 907 (“Admittedly, 

claims investigators do make decisions regarding the precise manner in which they 

conduct an investigation—creating action plans, deciding who to interview, what 

documents to review, what leads to follow, and whether to recommend hiring an 

expert—however, such decisions . . . do not amount to the exercise of discretion 

and independent judgment with respect to matters of significance.”).  Like the 

court in Fenton, the district court in Ahle held that “occasionally convey[ing] . . . 

subjective opinions or conclusions regarding the credibility of the individual they 

interview” is not significant enough to satisfy the exemption and “is not equivalent 

to including his subjective opinion or recommendation as to whether the claim is 
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legitimate or fraudulent and whether it should be paid or denied.”  Id. at 907 n.3.   

The holdings in these cases are consistent with the regulations and should be 

followed here, where GEICO restricts Appellees’ investigative work and their 

reports to such a high degree. 

4. GEICO’s Reliance on Decisions Involving Claims Adjusters is 
Misplaced 

 
GEICO’s feeble analogy between its investigators and adjusters—who may 

or may not be administratively exempt10—fails.  Although they may perform some 

of the same ancillary job duties (e.g., interviewing), their primary job duties are 

clearly different.  While the primary job duty of investigators is undisputedly to 

conduct investigations (JA 80, Op. 3), the primary job duty of adjusters is to make 

determinations on claims (i.e., adjust them) (JA 80, Op. 3).  See also Ahle, 738 F. 

Supp. 2d at 908 (“The core function of a claims adjuster is to decide whether and 

to what extent an insurance claim should be paid, a task that requires considerable 

exercise of discretion on a matter of significance.”); Fenton, 663 F. Supp. 2d at 

727 (adjusters perform “discretion-laden activities,” and “nothing in federal law 

[justifies] extending [29 C.F.R. § 541.203(a)] to the employees who merely gather 

facts for those representatives, particularly when those employees are formally 

                                           
10 Compare Robinson-Smith v. GEICO, 590 F.3d 886 (D.C. Cir. 2010) with 
Harper, 586 F. App’x 772 (2d Cir. 2014). 
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barred from presenting their opinions about how to handle claims in their written 

reports.”).     

Moreover, the adjusters in the cases relied upon by GEICO had additional 

job duties which allowed them to exercise far more discretion and independent 

judgment than investigators, in far more meaningful ways: 

Robinson-Smith v. GEICO: GEICO auto damage adjusters who 
“spend a majority of their time appraising damaged vehicles and 
estimating repair costs but also negotiate and settle claims with body 
shops over repair costs and with insureds over total loss vehicles.” 590 
F.3d 886, 888 (D.C. Cir. 2010).   

 
Roe-Midgett v. CC Servs., Inc.: material damage appraisers 
responsible for “investigating auto accident damage, making repair or 
replacement determinations, drafting estimates, and settling claims of 
up to $12,000 where liability has been established and coverage 
approved.”  512 F.3d 865, 868 (7th Cir. 2008). 

 
In re Farmers Ins. Exch.: claims adjusters “determine whether the loss 
is covered, set reserves, decide who is to blame for the loss and 
negotiate with the insured or his lawyer.”  481 F.3d 1119, 1124 (9th 
Cir. 2007). 

 
Cheatham v. Allstate Ins. Co.: claims adjusters who, among other 
things set reserves, determined whether coverage should be approved 
or denied, determined liability, and negotiated claims.  465 F.3d 578, 
585 n.7 (5th Cir. 2006).   

 
Jastremski v. Safeco Ins. Cos.: insurance adjuster “contacted the 
claimant, reviewed the policy to determine if the claimed loss was 
covered, determined the dollar value of the claim, . . . determined [] 
the value of the loss (called “setting a reserve”), and negotiated a 
settlement with the claimant.”  243 F. Supp. 2d 743, 746 (N.D. Ohio 
2003). 
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GEICO’s investigators, on the other hand, perform none of these very important 

and significant job duties.  The record is clear that they did not negotiate, they did 

not settle, and they did not set the course for litigation.  This Court, like the district 

court below it, should follow the plain language of the regulations, DOL guidance, 

and persuasive district court opinions and find that investigators are not exempt 

administrative employees.  

5. Appellees’ Ancillary Job Duties Do Not Satisfy the Discretion and 
Independent Judgment With Respect to Matters of Significance 
Requirement 

 
GEICO also attempts to conflate Appellees’ primary job duty of conducting 

investigations with ancillary and intermittent duties like making referrals to 

underwriting and law enforcement, and obtaining withdrawals.  As, the district 

court correctly recognized, the administrative exemption is a primary job duty test, 

not an ancillary job duty test.  There is no dispute that Appellees’ primary job duty 

is to conduct investigations.  (JA 80, Op. 3).  Their primary job duty is not to refer 

claims to underwriting or law enforcement, or to obtain withdrawals.  The DOL’s 

2005 Opinion Letter expressly finds that similar activities do not amount to the 

exercise of discretion and independent judgment with respect to matters of 

significance: 

planning one’s own workload, such as prioritizing the pursuit of 
particular leads, assessing whether the leads provided are in the 
Investigators’ area of responsibility, or have provided information that 
requires further investigation, determining which potential witnesses 
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to see and which documents to review, and making similar decisions 
that promote effective and efficient use of that individual’s own work 
time in performing assigned investigation activities, do not, constitute 
exercising discretion and independent judgment with respect to 
matters of significance. 
 

2005 WL 3308592, at *6 (emphasis in original).  That conclusion was reached 

even though the background investigators in question occasionally referred 

potential threats to national security to the Department of Defense.  Id. at *1.  

Consistent with the 2005 Opinion Letter and Fenton, the district court properly 

refused to allow these peripheral activities from clouding its analysis of whether 

investigators’ primary job duty—conducting investigations—involved the exercise 

of discretion and independent judgment with respect to matters of significance.  

663 F. Supp. 2d at 726-27.  

6. GEICO’s Arguments Regarding Matters of Significance Miss the 
Mark 
 

GEICO argues that because insurance fraud is significant to GEICO, it 

necessarily means that conducting investigations into suspicious claims is 

administratively exempt work.  This Court, like the district court before it, should 

reject GEICO’s argument that investigators exercise discretion and independent 

judgment with respect to matters of significance because their investigations relate 

to insurance fraud.  As an initial matter, this Court has recognized that “almost 

every employee exercises some discretion, as for example in selecting the order in 

which to perform different duties. To demonstrate administrative status, however, 
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the discretion and independent judgment exercised must be real and substantial, 

that is, they must be exercised with respect to matters of consequence.”  Clark, 789 

F.2d at 287–88 (quoting 29 C.F.R. § 541.207(d)(1)).11 

The current DOL regulations expand on this concept, explaining that “[a]n 

employee does not exercise discretion and independent judgment with respect to 

matters of significance merely because the employer will experience financial 

losses if the employee fails to perform the job properly.”  29 C.F.R. § 541.202(f).  

In addition, district courts weighing the application of the administrative 

exemption to employees whose primary job duty is to conduct investigations have 

repeatedly held that whatever discretion and independent judgment the employee 

exercises in the conduct of the investigation, it is not exercised with respect to 

matters of significance if the investigator simply presents facts, or is prevented 

from providing an opinion to the decision maker as to what those facts mean.  

Ahle, 738 F. Supp. 2d at 908; Fenton, 663 F. Supp. 2d 718 (D. Minn. 2009).  

Relying on these authorities, the district court correctly held that “[r]egulations and 

case law suggest that the fact that Investigators note that certain claims could be 

fraudulent does not in itself establish that their discretion bears on ‘matters of 

significance.’”  (JA 102, Op. 25).   

                                           
11 Although the Clark court analyzed an earlier version of the regulations, the 
subsequent changes “were not designed to significantly change the criteria for the 
exemption.”  Desmond I, 564 F.3d at 691 n.2. 
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a. GEICO’s interpretation of the administrative 
exemption would expand it to many categories of 
employees the exemption was never meant to cover 

The administrative exemption is not a catch-all exemption that employers 

may use to avoid paying overtime to employees who do not clearly fit into another 

exemption.  The district court, quoting Ahle, correctly recognized the limited scope 

of the exemption: 

[a]ll employees exercise some discretion in deciding how to perform 
their jobs, and the way in which they exercise that discretion likely 
will affect matters of significance.  Specifically, for claims 
investigators, how they exercise their discretion in conducting an 
investigation will impact or affect how a claims adjuster . . . decides 
the significant matter of the value of the claim.  But an exercise of 
discretion that impacts or affects a matter of significance is not 
exercising discretion with respect to a matter of significance.  If the 
rule were otherwise, all employees would arguably meet the third 
element of the definition of administrative employees. 

 
(JA 99, Op. 22) (internal quotations omitted) (emphasis added).  Understanding 

this tenet, GEICO’s argument that “claims” is a matter of significance (Appellant’s 

Brief at 35) is of little relevance because it would vastly expand the exemption to 

too broad a group of employees.  Rather, as explained by the relevant and 

persuasive authority, the “matter of significance” is adjusting claims.  Adjusters—

not Appellees—adjust claims; Appellees investigate claims flagged by GEICO, 

and then provide information to adjusters that supports or refutes the reasons 

GEICO flagged the claim in the first place.  Adjusters then resolve claims, by 

paying them or denying them. 
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b. Investigators do not resolve matters of significance 

GEICO emphasizes an illustrative factor contained in 29 C.F.R. § 

541.202(b) to support its exemption defense: “whether the employee investigates 

and resolves matters of significance on behalf of management.”  This factor is 

inapplicable to investigators because fact finding and investigative activities 

performed by investigators in the course of an investigation do not constitute 

resolving matters of significance.  This was made clear by the DOL’s 2005 

Opinion Letter, which explained that “resolving” in the investigator context means 

developing further information when a discrepancy or inconsistency exists, and 

does not satisfy the exemption: 

If any discrepancies or inconsistencies develop during the course of 
the investigation, the Investigators must resolve the information in 
accordance with broad DSS guidelines.  These guidelines offer only 
the minimum efforts that an Investigator must pursue.  Additional 
investigation is permitted at the Investigator’s discretion to resolve 
any issues that still exist.  As an example, the subject of an 
investigation may provide the Investigator with information about his 
activities that appear questionable or inconsistent with documents that 
the Investigator has already reviewed.  If so, the Investigator is 
empowered to interview other individuals or check records to develop 
further information.   

2005 WL 3308592, at *2 (emphasis added).  Appellees’ primary job duty is not to 

“resolve” claims.  That is GEICO’s adjusters’ primary job duty.  That others may 

resolve claims based on their investigation is irrelevant. 
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c. The district court’s analysis is correct 

GEICO questions the district court’s conclusion that Appellees did not 

exercise discretion and independent judgment with respect to matters of 

significance because GEICO prevented them from providing their opinions in their 

reports.  (Appellant’s Brief at 38).  But GEICO misreads the Court’s very clear 

analysis.  As the Court explained, “Investigators find facts that allow Claims 

Adjusters to determine whether enough suspicion remains to warrant denial of a 

claim.”  (JA 102, Op. 25).    The fact that Appellees “note that certain claims could 

be fraudulent” does not change the fact that GEICO’s adjusters exercise the 

discretion and independent judgment regarding whether to pay or deny the claim.     

Indeed, the record before the district court was replete with documents crafted by 

GEICO management and provided to investigators instructing them over and over 

that they were to gather the facts surrounding the claim and to let the adjuster 

determine whether to pay it or not.  (JA 83-84, Op. 6-7).   

GEICO’s attempt to distinguish Fenton also fails.  In Fenton, on nearly 

identical facts, the district court recognized that when an investigator’s primary job 

duty is to conduct an investigation, any minor role they play in the ultimate 

determination of an insurance claim, including providing thoughts on coverage or 

settlement in informal discussions with the adjuster, “is plainly not among their 

“primary” duties.”  663 F. Supp. 2d at 727.  The same is true here: investigators’ 
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primary job duty is undisputedly to conduct investigations.  (JA 80, Op. 3).  They 

investigate claims flagged as suspicious, then report the facts that either support or 

do not support the flags.  They do not negotiate settlements, determine whether to 

pay or deny claims, or make recommendations regarding litigation.  As a result, 

and as in Fenton, the district court’s determination that investigators do not 

exercise sufficient discretion and independent judgment with respect to matters of 

significance was rational in light of the facts of the case, and is on solid legal 

footing.  This is also why this case can be distinguished from Foster, which held 

that Nationwide’s investigators’ primary duty was to conduct investigations “with 

the purpose of resolving [] indicators of fraud and the legitimacy of the suspicious 

claims.”  710 F.3d at 649.  And while GEICO may be correct that the adjuster’s 

decision on a claim is made easier by the investigator’s factual findings, the 

adjuster, not the investigator, analyzes those facts and decides all of the “higher-

level decisions” which are “significant and discretion-laden” activities.  Fenton, 

663 F. Supp. 2d at 727.   

B. Investigators’ Primary Duty Does Not Consist of Work Directly 
Related to GEICO’s Management Policies or General Business 
Operations12 

                                           
12 Because GEICO bears the burden of proving all elements to the administrative 
exemption, if the Court sustains the district court’s decision on the “discretion and 
independent judgment with respect to matters of significance” element, it need not 
address the district court’s decision on the “directly related to management policies 
or general business operations” element.  
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“The phrase ‘directly related to management policies or general business 

operations’ refers to the type of work performed by the employee.”  29 C.F.R. § 

541.201(a).  “To meet this requirement, an employee must perform work directly 

related to assisting with the running or servicing of the business.”  Id.  The 

regulations supply numerous examples of exempt administrative work, none of 

which bear any resemblance to conducting investigations, which, as discussed 

above, the DOL has steadfastly treated as non-exempt work. The regulation states: 

Work directly related to management or general business operations 
includes, but is not limited to, work in functional areas such as tax; 
finance; accounting; budgeting; auditing; insurance; quality control; 
purchasing; procurement; advertising; marketing; research; safety and 
health; personnel management; human resources; employee benefits; 
labor relations; public relations, government relations; computer 
network, internet and database administration; legal and regulatory 
compliance; and similar activities. 

§ 541.201(b).   

The primary duty of investigators is to conduct investigations.  (JA 80, Op. 

3).  Their investigation results are turned over to adjusters, who make decisions on 

whether to pay a claim and negotiate on behalf of the company.  (Id.).  Under the 

regulations, these job duties do not “directly relate[] to the management or general 

business operations of the employer.”  See 2005 Opinion Letter, at *6 (“[T]he 

primary duty of the Investigator is diligent and accurate fact-finding, according to 

DSS guidelines, the results of which are turned over to DSS who then makes a 

decision as to whether to grant or deny security clearances.  Such activities, while 
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important, do not directly relate to the management or general business operations 

of the employer within the meaning of the regulations.”); Gusdonovich, 705 F. 

Supp. at 265; see also Adams, 78 Fed. Cl. at 794. 

There is simply no evidence that the duties of claims investigators bear any 

relation to GEICO’s taxes, finances, accounting, budgeting, auditing, insurance 

(except to the extent that GEICO is in the insurance business generally) quality 

control, purchasing, procurement, advertising, marketing, research, safety and 

health, personnel management, human resources, employee benefits, labor 

relations, public relations, government relations, computer network, internet and 

database administration, or legal and regulatory compliance. (JA 1352-1354).  

Moreover, it is difficult to draw an analogy, as GEICO attempts to do, to the duties 

described in the regulation.  Each of the exempt duties described in the regulations 

applies to a typical white collar employee who plays a vital role in administering 

the business itself.  Investigators, by contrast, work in the field and deal directly 

with insurance claims.  They do not steer the business but rather carry out its core 

mission on a day-to-day basis. They do not perform administrative duties. 

1. Authorities Governing Investigative Employees are 
Persuasive and Must Be Followed 

 The DOL regulations specifically state that investigators are not 

administratively exempt employees: “investigators, inspectors . . . and similar 

employees . . .  who perform work such as . . . conducting investigations or 
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inspections for violations of law; . . . performing surveillance . . . interviewing 

witnesses . . . preparing investigative reports; or other similar work” are non-

exempt.  29 C.F.R. § 541.3(b)(1).  GEICO makes the sweeping argument that the 

mountain of authority declaring investigators non-exempt applies only to public 

sector employees. Because there is no textual or logical basis supporting the 

argument, the Court should reject it outright.  

The FLSA, along with its overtime exemptions, applies fully to both public 

and private sector employees.  Acebal v. United States, 60 Fed. Cl. 551, 554 n.2 

(Fed. Cl. 2004).  Nothing in the plain language of section 541.3(b)(1) limits its 

scope to public-sector employees.  In fact, the pre-2004 regulations, which are still 

illustrative, make clear that private insurance company inspectors are generally 

non-exempt.  29 C.F.R. § 541.205(c)(2) (2003).  Inspectors are listed next to 

investigators in the current section 541.3(b)(1), clearly indicating that private, as 

well as public employees are contemplated by this regulation.   

Relevant authority contradicts the Foster court’s sweeping conclusion that 

only public sector investigators are non-exempt.  See Opinion Letter, 1998 WL 

852752, at *1 (concluding that the medical legal investigators, found to be non-

exempt, did not work for a public agency); Fenton, 663 F. Supp. 2d at 727 

(concluding that private sector insurance investigators with duties identical to 

Appellees’ do not qualify for the administrative exemption); Gusdonovich, 705 F. 
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Supp. at 265 (private sector insurance investigators); Reich, 902 F. Supp. at 325 

(private sector automobile appraisers); Fleming, 834 F. Supp. at 328 (private sector 

field investigators).  This Court should reject the Foster court’s conclusion and 

apply the plain language of section 541.3(b)(1) to this case. Minor v. Bostwick 

Labs., Inc., 669 F.3d 428, 434 (4th Cir. 2012) (“When interpreting a statute, we 

‘first and foremost strive to implement congressional intent by examining the plain 

language.’”) (quoting Barbour v. Int’l Union, 640 F.3d 599, 610 (4th Cir. 2011)). 

2. Investigators Do Not Perform Administrative Tasks 
Contemplated by the Regulations 

 In determining whether a set of job duties qualifies as administrative, courts 

often employ an analytical tool called the “production versus administrative” 

dichotomy.  This dichotomy is intended to distinguish “between work related to the 

goods and services which constitute the business’ marketplace offerings and work 

which contributes to ‘running the business itself.’”  Bothell v. Phase Metrics, Inc., 

299 F.3d 1120, 1127 (9th Cir. 2002) (citation omitted).  Although imperfect, “the 

administrative-production dichotomy . . . is still a useful construct.”  Desmond I, 

564 F.3d at 694.  Thus, the dichotomy is “a relevant and useful tool in appropriate 

cases to identify employees who should be excluded from the exemption.” 69 Fed. 

Reg. at 22,141.  And, the test has been determinative “when the work ‘falls 

squarely on the production side of the line.’”  Id. (quoting Bothell, 299 F.3d at 

1127); see also 2005 Opinion Letter, 2005 WL 3308592, at *5. 
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 Importantly, work does not qualify as administrative simply because it does 

not fall squarely on the production side of the line.  Martin v. Ind. Mich. Power 

Co., 381 F.3d 574, 582 (6th Cir. 2004).  “On the contrary, non-manufacturing 

employees can be considered ‘production’ employees in those instances where 

their job is to generate (i.e., ‘produce’) the very product or service that the 

employer’s business offers to the public.”  Desmond I, 564 F.3d at 694 (quoting 

Reich v. John Alden Life Ins. Co., 126 F.3d 1, 9 (1st Cir. 1997)).   Put differently, 

there is no “absolute dichotomy under which all work must either be classified as 

production or administrative.”  Martin, 381 F.3d at 582.  In Desmond I, this Court 

reversed the district court’s order granting summary judgment for the employer on 

the applicability of the administrative exemption.  This Court held that the 

plaintiffs, racing officials who observed and examined various aspects of horse 

races, did not have supervisory responsibility, and did not develop, review, 

evaluate, or recommend the employer’s business practices or strategies and thus 

“did not run or service the ‘general business operations.’”  564 F.3d at 694.  

Rather, the work these employees performed “consisted of tasks somewhat similar 

to those performed ‘on a manufacturing production line or selling a product in a 

retail or service establishment.’”  Id. (quoting 29 C.F.R. § 541.201(a)).   

Similarly, in Martin, the Sixth Circuit rejected an employer’s argument that 

its information technology support specialists were administrative employees 
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because they performed troubleshooting on computers on individual employees’ 

desks and were not directly involved with “producing” electricity at the nuclear 

power plant.  381 F.3d at 582.  Otherwise, the Court asserted, employees such as 

“the janitorial staff, the security guards, the cooks in the cafeteria, and various 

other workers” would be viewed as doing administrative work.  Id.; see also 

Schaefer, 358 F.3d at 402-03 (finding employee who was primarily responsible for 

shipments of radioactive materials, inspecting containers, etc., is not engaged in 

administrative work simply because he is engaged in an activity collateral to the 

principal business purpose of producing electricity).  In other words, even if an 

employee’s primary duty appears to be ancillary to the line function of the 

employer, courts must still ascertain whether the nature of that work fits within the 

bounds of exempt administrative work.  See Desmond I, 564 F.3d at 693 (noting 

that although a construction company may be required by law to post a flagman 

around a highway work site in order to coordinate traffic, the employer could not 

make a “colorable argument . . . that the flagman’s work is directly related to the 

construction company’s general business operations.”); Clark, 789 F.2d at 287  

(“[T]he regulations emphasize the nature of the work, not its ultimate 

consequence.”) (emphasis in original); Bothell, 299 F.3d at 1127-28 (noting that 

not all ancillary work is administrative). 

 In the context of investigators, some authorities have employed the familiar 
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dichotomy and concluded that investigators are engaged in the day-to-day carrying 

out of the business’ affairs (i.e., production work), thus disqualifying such 

employees from the administrative exemption. See, e.g., Harris, 741 F. Supp. at 

262; Gusdonovich, 705 F. Supp. at 265 (applying dichotomy to insurance claims 

investigator and determining that he was non-exempt because he was engaged in 

production within the meaning of the regulation, where his primary job duty was 

investigation of insurance claims).  

Other authorities have either rejected the application of the 

administrative/production dichotomy, or concluded that while investigators’ job 

duties are not strictly “production,” the investigators nonetheless do not perform 

the administrative functions contemplated by the regulations.13  For example, in 

Adams, 78 Fed. Cl. at 537, the plaintiffs “spent the vast majority of [their] time 

investigating or leading investigations into fraud upon [the Department of Housing 

and Urban Development [HUD]]’s programs.”  Id. at 550 (internal citation 

omitted).  The Adams plaintiffs’ fraud investigations focused on “false statements, 

embezzlement, bribery and kickbacks,” and included day-to-day duties “such as 

planning and conducting investigations, collecting and reviewing evidence, 

                                           
13 The Foster and Ahle courts wrongly concluded that because the plaintiffs’ work 
was not production, it must have been administrative.  See Foster, 695 F. Supp. 2d 
at 756; Ahle, 738 F. Supp. 2d at 903. But this represents a misapplication of the 
dichotomy. Even if this Court is unconvinced that Appellees were engaged in 
production work, the Court still must satisfy itself that the work matches the duties 
affirmatively described by the administrative exemption. 
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conducting surveillance and interviewing witnesses.”  Id.  (internal citation 

omitted).  Importantly, Adams rejected the argument that “[c]rime detection and 

prevention within HUD programs . . . is an ‘administrative function,’ because of its 

focus on the integrity of the operations of HUD;” in other words, because the role 

of the fraud investigator was ancillary to HUD’s primary mission to “increase 

homeownership, support community development and increase access to 

affordable housing free from discrimination . . . .”  Id. at 541, 551.  Even accepting 

the premise that HUD investigators were not engaged in production work, Adams 

concluded that the investigators at issue did not qualify for the administrative 

exemption because they do not match the exempt administrative duties described 

in the governing regulations.  Id. at 551-52.  

The critical takeaway that can be synthesized from the varying analyses is 

this: whatever analytical approach is used, investigators performing duties 

materially identical to Appellees do not qualify for the administrative exemption. 

Indeed, applying the administrative/production dichotomy, Appellees are 

engaged in GEICO’s day-to-day production work.  GEICO is in the business of 

selling insurance policies and handling policyholders’ claims for coverage.  Its 

SIU, which is part of its Claims Department, is involved in the handling of 

policyholders’ claims through their investigation of the facts surrounding the 

claim.  The role of its investigators fits within the production function.     
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 And even if this Court rejects the notion that Appellees engage in production 

work, the undisputed facts demonstrate that at no point did Appellees take part in 

many of the administrative duties described in the governing regulations: tax, 

finance, accounting, budgeting, auditing, payroll, human resources, benefits 

functions, labor relations, governmental relations, marketing or advertising.   

The undisputed facts also show that investigators provide the factual 

findings of their investigations to adjusters.  They are, therefore, not “running the 

business” of GEICO, and cannot be classified as administratively exempt.  See 

Desmond I, 564 F.3d at 694); Martin, 381 F.3d at 582; Davis v. J.P. Morgan Chase 

& Co., 587 F.3d 529, 535 (2d Cir. 2009) (finding mortgage underwriters do not 

perform administrative work because underwriters “performed work that was 

primarily functional rather than conceptual,” “were not at the heart of the 

company’s business operations,” “had no involvement in determining the future 

strategy or direction of the business, nor did they perform any other function that in 

any way related to the business’s overall efficiency or mode of operation.”). 

3. Investigators’ Relationship with GEICO’s Adjusters Does 
Not Make Them Exempt 

 GEICO also mistakenly argues that the relationship between investigators 

and adjusters makes the work performed by investigators exempt.  Again, the 

Court should reject this argument.  Adjusters perform different duties; importantly, 

they negotiate claims and settlements with claimants and possess broad authority to 

Appeal: 14-2111      Doc: 31            Filed: 02/17/2015      Pg: 71 of 98



59 

bind the company in financial matters—both crucial administrative duties that 

investigators lack. 

In 2004, the regulations were amended to explicitly state that insurance 

claims adjusters, unlike those governing investigators, are typically exempt 

employees: 

Insurance claims adjusters generally meet the duties requirements for 
the administrative exemption . . . if their duties include activities such 
as interviewing insureds, witnesses and physicians; inspecting 
property damage; reviewing factual information to prepare damage 
estimates; evaluating and making recommendations regarding 
coverage of claims; determining liability and total value of a claim; 
negotiating settlements; and making recommendations regarding 
litigation. 

29 C.F.R. § 541.203(a).  Before the DOL issued the regulation, the DOL and 

courts had reached different conclusions on the question of whether adjusters 

qualify for the administrative exemption.  Compare, Dep’t of Labor Opinion 

Letter, Wage & Hour Div., Opinion Letter, FLSA 2005-24, 2005 WL 3308595 

(Aug. 26, 2005) (insurance adjusters exempt); with Robinson-Smith v. Gov't 

Employees Ins. Co., 323 F. Supp. 2d 12 (D.D.C. 2004) rev'd and remanded sub 

nom. Robinson-Smith, 590 F.3d 886.  Thus, the question of whether insurance 

adjusters—who perform many classic administrative tasks—qualify for the 

exemption was itself a close question before the DOL resolved it in 2004. This 

Court should not accept GEICO’s invitation to extend the exemption. 

 As is self-evident from the regulations, adjusters perform numerous exempt 
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duties that are simply not performed by insurance investigators, such as 

“evaluating and making recommendations regarding coverage of claims,” 

“determining liability and total value of a claim,” “negotiating settlements,” and 

“making recommendations regarding litigation.”  See 29 C.F.R. § 541.203(a).   

 While the parties agree that investigators provide information to exempt 

adjusters, that fact does not make them exempt.  Indeed, this theory has been 

roundly rejected by other courts.  In Roney v. United States, 790 F. Supp. 23, 28 

(D.D.C. 1992), for example, the court flatly rejected the defendant’s argument that 

criminal investigators for the U.S. Marshalls Service were exempt because their 

duties and responsibilities “significantly affect the policies and programs of the 

Marshals Service, the Department of Justice, other law enforcement agencies and 

the administration of justice.”  The court reasoned that if it accepted the 

defendant’s argument, “the exemption would swallow the rule . . . [and] it would 

be difficult to isolate a law enforcement officer or public safety official who would 

then be covered by the FLSA.”  Id.; accord Adams, 78 Fed. Cl. at 547; see also 

Arnold, 361 U.S. at 392 (holding FLSA exemptions are to be narrowly construed).  

Further, as the pre-2004 regulations illustrate: 

An inspector, such as, for example, an inspector for an insurance 
company, may cause loss to his employer by failure to perform his job 
properly.  But such employees, obviously, are not performing work of 
such substantial importance to the management or operation of the 
business that it can be said to be ‘directly related to management 
policies or general business operations’ as that phrase is used in § 
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541.2.  

29 C.F.R. § 541.205(c)(2) (2003) (emphasis added).  This Court should not extend 

the “narrowly construed” administrative exemption to include all employees who 

assist insurance claims departments. To do so would create an exemption that 

swallows the rule. 

GEICO cannot meet its burden to prove investigators’ primary duty of 

conducting investigations plainly and unmistakably consists of work directly 

related to GEICO’s management policies or general business operations.  This 

Court should therefore find that Appellees are non-exempt employees. 

IV. THE DISTRICT COURT ERRED IN GRANTING GEICO’S 
MOTION FOR SUMMARY JUDGMENT ON REMEDIES 
 
A. A Jury Should Decide Whether GEICO’s Purposeful Disregard of 

Advice From the Leader of SIU Constitutes Willfulness Under the 
FLSA 

 
The FLSA statute of limitations extends back two years from the date an 

employee consents in writing to bring an action under the Act.  29 U.S.C. § 255(a).  

The limitations period may be extended back an additional year if the “cause of 

action aris[es] out of a willful violation.”  Id.  The willfulness determination may 

therefore determine the amount of time that a prevailing employee may recover 

for, but also whether that employee has a claim at all.  Desmond II, 630 F.3d 351, 

357 (4th Cir. 2011).  “[O]nly those employers who ‘either knew or showed 

reckless disregard for the matter of whether its conduct was prohibited by the 
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[FLSA]’ have willfully violated the statute.”  Id., at 357-58 (quoting McLaughlin v. 

Richland Shoe Co., 486 U.S. 128, 133 (1988)).  In other words, willfulness is 

established where an employer knew its conduct violated the FLSA, or showed 

reckless disregard of such a determination.  Id.  The question of whether an 

employer acted willfully is generally a question of fact, not a question of law.  

Hoffman v. First Student, Inc., Civ. No. AMD 06-1882, 2009 WL 1783536, at *7 

(D. Md. June 23, 2009). 

The district court erred by failing to find a question of fact regarding 

whether GEICO acted willfully by disregarding the advice of its executive with the 

most experience and knowledge of the investigator position—advice it specifically 

asked him to provide—because  he concluded that investigators did not qualify for 

the administrative exemption and should be classified as non-exempt employees.   

Allowing this issue to be decided by the trier of fact is consistent with this 

Court’s decision in Desmond II.  There, the plaintiffs initially prevailed on 

summary judgment as to the defendant’s willfulness based solely on the fact that 

the defendant classified the employees as exempt even though its job descriptions 

stated that the employees were classified as non-exempt.  630 F.3d at 358-59.  On 

appeal, this Court reversed and remanded the case to the district court for a trial on 

whether the defendant acted willfully.  Id. at 359.  This case has far more evidence 

of willful conduct than the typographical error found to be sufficient for a jury trial 
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in Desmond II.  Consistent with this Circuit’s precedent, and the district court’s 

decision granting GEICO’s motion for summary judgment should be reversed and 

remanded for a determination by a jury. 

B. The District Court Erred by Failing to Award Liquidated 
Damages Under the FLSA and NYLL 

The FLSA requires district courts to award prevailing employees liquidated 

damages unless the employer presents sufficient evidence “that the act or omission 

giving rise to” the violation “was in good faith and that [the employer] had 

reasonable grounds for believing that [the] act or omission was not a violation” of 

the FLSA.  29 U.S.C. §§ 216(b), 260.14 

The mandatory language of Section 216(b) makes the denial of liquidated 

damages “the exception to the general rule.” Burnley v. Short, 730 F.2d 136, 140 

(4th Cir. 1984).  And the presumption is in favor of awarding liquidated damages 

against employers who violate the statute.  Rogers v. Sav. First Mortg., LLC, 362 

F. Supp. 2d 624, 637 (D. Md. 2005).  The employer bears the burden of persuading 

                                           
14 The NYLL provision authorizing an award of liquidated damages, N.Y. Lab. 
Law § 198(1–a), was amended on November 24, 2009.  McLean v. Garage Mgmt. 
Corp., No. 10 Civ. 3950 (DLC), 2012 WL 1358739, at *8 (S.D.N.Y. Apr. 19, 
2012).  Before the 2009 amendment, employees had the burden of proving that the 
employer’s NYLL violation was willful and could recover no more than 25% in 
liquidated damages.  Id.  After the 2009 amendment, the NYLL liquidated 
damages provision mirrors the FLSA’s liquidated damages provision, in that 
employers bear the burden of proving good faith, and employees may be awarded 
liquidated damages up to 100% of their wage claim.  Id.; see also N.Y. Lab. Law § 
198(1–a). 
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the court by proof that its failure to obey the statute was both in good faith and 

predicated upon such reasonable grounds that it would be unfair to impose upon 

him more than a the determination is in the Court’s discretion.  Wright v. Carrigg, 

275 F.2d 448, 449 (4th Cir. 1960).  Avoiding liquidated damages requires an 

employer to do more than honestly believe that it complied with the law; the belief 

must also be objectively reasonable.  Martinez-Hernandez v. Butterball, LLC, No. 

5:07-cv-174-H(2), 2011 WL 4591073, at *3 (E.D.N.C. Sept. 30, 2011) (internal 

citation omitted).  In other words, “objective good faith [is] measured by the 

standard of what a reasonably prudent person would have done under similar 

circumstances.”  Clifton D. Mayhew, Inc. v. Wirtz, 413 F.2d 658, 661 (4th Cir. 

1969). 

The district court erred by finding that GEICO’s belief that it complied with 

the FLSA was objectively reasonable given that it ignored advice that it sought out 

from the executive with the most knowledge of investigators’ job duties.  A jury 

should be charged with determining this issue. 

C. In the Absence of Liquidated Damages, the District Court Erred 
by Failing to Award Prejudgment Interest Under the FLSA and 
NYLL 

“The purpose of prejudgment interest is to make plaintiff whole.”  Quirk v. 

Baltimore Cnty., Md., 895 F. Supp. 773, 790 (D. Md. 1995) (citing Cline v. 

Roadway Express, Inc., 689 F.2d 481 (4th Cir. 1982)).  It functions “to calculate 
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the costs of delay.”  Hamilton v. 1st Source Bank, 895 F.2d 159, 166 (4th Cir. 

1990) (citing Brooklyn Sav. Bank v. O’Neil, 324 U.S. 697, 715-16 (1945)).  

Although an award of prejudgment interest is in the district court’s discretion, “an 

employer’s good faith is not a sufficient reason for denial of pre-judgment 

interest.”  Quirk, 895 F. Supp. at 790 (emphasis added) (citing Marshall v. Bd. of 

Educ., 470 F. Supp. 517, 519 (D. Md. 1979) aff’d 618 F.2d 101 (4th Cir. 1980); 

Marshall v. Gerwill, Inc., 495 F. Supp. 744, 755 (D. Md. 1980)).  With respect to 

Appellee’s NYLL claims, “[i]t is ordinarily an abuse of discretion not to award 

pre-judgment interest on an award of lost wages.”  Kadden v. VisuaLex, LLC, No. 

11 Civ. 4892 (SAS), 2012 WL 5199369, at *1 (S.D.N.Y. Oct. 22, 2012) (citing 

Gierlinger v. Gleason, 160 F.3d 858, 873 (2d Cir. 1998)).  The district court erred 

by basing its denial of prejudgment interest on its belief that GEICO acted in good 

faith.  (JA 107). 

D. A Jury Should Decide Whether Investigators Agreed to Receive 
Straight Time Pay for All Hours Worked in a Given Workweek 

In Desmond II, this Court held that misclassified and salaried employees 

were entitled to recover overtime pay at a rate of one-half their regular rate of pay.  

630 F.3d at 356.  A lynchpin in the Court’s reasoning, however, was that “the 

former employees agreed to receive straight time pay for all hours worked in a 

given workweek and have already received such pay.”  Id. at 357.  Thus, whether 

the employee and employer agreed that the salary was intended to cover all hours 
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worked is an essential component to the regular rate analysis.  Id. at 354 (“The 

[Supreme] Court held that when calculating the ‘regular rate’ of pay for an 

employee who agreed  to receive a fixed weekly salary as payment for all hours 

worked….” (citing Missel, 316 U.S. at 579-80).   

The district court erred by failing to find a disputed material fact concerning 

whether investigators “agreed to receive straight time pay for all hours worked” in 

light of the evidence that GEICO hired Appellees with the understanding that their 

salary would cover only a 38.75 hour workweek.  (JA 108).  A jury, not the district 

court on summary judgment, should determine whether Appellees agreed to 

receive straight time for all hours worked.  Once that fact question is resolved, the 

district court can determine as a matter of law the appropriate rate of pay for 

calculating overtime.  

CONCLUSION 

For all of the foregoing reasons, Appellees respectfully request that this 

Court affirm the district court’s decision on the administrative exemption under the 

FLSA and New York Labor Law, and reverse the district court’s decision on the 

remedies-related issues, and remand for further proceedings. 
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United States Code Annotated 
 
Title 29. Labor 
 
Chapter 8. Fair Labor Standards 
 
§213. Exemptions 
 
(a) Minimum wage and maximum hour requirements 
 
The provisions of section 206 (except subsection (d) in the case of paragraph (1) of 
this subsection) and section 207 of this title shall not apply with respect to— 
 
(1) any employee employed in a bona fide executive, administrative, or 
professional capacity (including any employee employed in the capacity of 
academic administrative personnel or teacher in elementary or secondary schools), 
or in the capacity of outside salesman (as such terms are defined and delimited 
from time to time by regulations of the Secretary, subject to the provisions of 
subchapter II of chapter 5 of Title 5, except that an employee of a retail or service 
establishment shall not be excluded from the definition of employee employed in a 
bona fide executive or administrative capacity because of the number of hours in 
his workweek which he devotes to activities not directly or closely related to the 
performance of executive or administrative activities, if less than 40 per centum of 
his hours worked in the workweek are devoted to such activities); or 
 

***** 
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Code of Federal Regulations 
 
Title 29. Labor 
 
Subtitle B. Regulations Relating to Labor 
 
Chapter V. Wage and Hour Division, Department of Labor 
 
Subchapter A. Regulations 
 
Part 541. Defining and Delimiting the Exemptions for Executive, 
Administrative, Professional, Computer and Outside Sales Employees 
 
Subpart A. General Regulations 
 
§ 541.3 Scope of the section 13(a)(1) exemptions 
 
(a) The section 13(a)(1) exemptions and the regulations in this part do not apply to 
manual laborers or other “blue collar” workers who perform work involving 
repetitive operations with their hands, physical skill and energy. Such nonexempt 
“blue collar” employees gain the skills and knowledge required for performance of 
their routine manual and physical work through apprenticeships and on-the-job 
training, not through the prolonged course of specialized intellectual instruction 
required for exempt learned professional employees such as medical doctors, 
architects and archeologists. Thus, for example, non-management production-line 
employees and non-management employees in maintenance, construction and 
similar occupations such as carpenters, electricians, mechanics, plumbers, iron 
workers, craftsmen, operating engineers, longshoremen, construction workers and 
laborers are entitled to minimum wage and overtime premium pay under the Fair 
Labor Standards Act, and are not exempt under the regulations in this part no 
matter how highly paid they might be. 
 
(b)(1) The section 13(a)(1) exemptions and the regulations in this part also do not 
apply to police officers, detectives, deputy sheriffs, state troopers, highway patrol 
officers, investigators, inspectors, correctional officers, parole or probation 
officers, park rangers, fire fighters, paramedics, emergency medical technicians, 
ambulance personnel, rescue workers, hazardous materials workers and similar 
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employees, regardless of rank or pay level, who perform work such as preventing, 
controlling or extinguishing fires of any type; rescuing fire, crime or accident 
victims; preventing or detecting crimes; conducting investigations or inspections 
for violations of law; performing surveillance; pursuing, restraining and 
apprehending suspects; detaining or supervising suspected and convicted criminals, 
including those on probation or parole; interviewing witnesses; interrogating and 
fingerprinting suspects; preparing investigative reports; or other similar work. 
 
(2) Such employees do not qualify as exempt executive employees because their 
primary duty is not management of the enterprise in which the employee is 
employed or a customarily recognized department or subdivision thereof as 
required under § 541.100. Thus, for example, a police officer or fire fighter whose 
primary duty is to investigate crimes or fight fires is not exempt under section 
13(a)(1) of the Act merely because the police officer or fire fighter also directs the 
work of other employees in the conduct of an investigation or fighting a fire. 
 
(3) Such employees do not qualify as exempt administrative employees because 
their primary duty is not the performance of work directly related to the 
management or general business operations of the employer or the employer's 
customers as required under § 541.200. 
 
(4) Such employees do not qualify as exempt professionals because their primary 
duty is not the performance of work requiring knowledge of an advanced type in a 
field of science or learning customarily acquired by a prolonged course of 
specialized intellectual instruction or the performance of work requiring invention, 
imagination, originality or talent in a recognized field of artistic or creative 
endeavor as required under §541.300. Although some police officers, fire fighters, 
paramedics, emergency medical technicians and similar employees have college 
degrees, a specialized academic degree is not a standard prerequisite for 
employment in such occupations. 
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Code of Federal Regulations 
 
Title 29. Labor 
 
Subtitle B. Regulations Relating to Labor 
 
Chapter V. Wage and Hour Division, Department of Labor 
 
Subchapter A. Regulations 
 
Part 541. Defining and Delimiting the Exemptions for Executive, 
Administrative, Professional, Computer and Outside Sales Employees 
 
Subpart C. Administrative Employees 
 
§ 541.200 General rule for administrative employees 
 
(a) The term “employee employed in a bona fide administrative capacity” in 
section 13(a)(1) of the Act shall mean any employee: 
 
(1) Compensated on a salary or fee basis at a rate of not less than $455 per week 
(or $380 per week, if employed in American Samoa by employers other than the 
Federal Government), exclusive of board, lodging or other facilities; 
 
(2) Whose primary duty is the performance of office or non-manual work directly 
related to the management or general business operations of the employer or the 
employer's customers; and 
 
(3) Whose primary duty includes the exercise of discretion and independent 
judgment with respect to matters of significance. 
 
(b) The term “salary basis” is defined at § 541.602; “fee basis” is defined at§ 
541.605; “board, lodging or other facilities” is defined at § 541.606; and “primary 
duty” is defined at§ 541.700. 
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Code of Federal Regulations 
 
Title 29. Labor 
 
Subtitle B. Regulations Relating to Labor 
 
Chapter V. Wage and Hour Division, Department of Labor 
 
Subchapter A. Regulations 
 
Part 541. Defining and Delimiting the Exemptions for Executive, 
Administrative, Professional, Computer and Outside Sales Employees 
 
Subpart C. Administrative Employees 
 
§ 541.201 Directly related to management or general business operations 
 
(a) To qualify for the administrative exemption, an employee's primary duty must 
be the performance of work directly related to the management or general business 
operations of the employer or the employer's customers. The phrase “directly 
related to the management or general business operations” refers to the type of 
work performed by the employee. To meet this requirement, an employee must 
perform work directly related to assisting with the running or servicing of the 
business, as distinguished, for example, from working on a manufacturing 
production line or selling a product in a retail or service establishment. 
 
(b) Work directly related to management or general business operations includes, 
but is not limited to, work in functional areas such as tax; finance; accounting; 
budgeting; auditing; insurance; quality control; purchasing; procurement; 
advertising; marketing; research; safety and health; personnel management; human 
resources; employee benefits; labor relations; public relations, government 
relations; computer network, internet and database administration; legal and 
regulatory compliance; and similar activities. Some of these activities may be 
performed by employees who also would qualify for another exemption. 
 
(c) An employee may qualify for the administrative exemption if the employee's 
primary duty is the performance of work directly related to the management or 
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general business operations of the employer's customers. Thus, for example, 
employees acting as advisers or consultants to their employer's clients or customers  
(as tax experts or financial consultants, for example) may be exempt. 
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Code of Federal Regulations 
 
Title 29. Labor 
 
Subtitle B. Regulations Relating to Labor 
 
Chapter V. Wage and Hour Division, Department of Labor 
 
Subchapter A. Regulations 
 
Part 541. Defining and Delimiting the Exemptions for Executive, 
Administrative, Professional, Computer and Outside Sales Employees 
 
Subpart C. Administrative Employees 
 
§ 541.202 Discretion and independent judgment 
 
(a) To qualify for the administrative exemption, an employee's primary duty must 
include the exercise of discretion and independent judgment with respect to matters 
of significance. In general, the exercise of discretion and independent judgment 
involves the comparison and the evaluation of possible courses of conduct, and 
acting or making a decision after the various possibilities have been considered. 
The term “matters of significance” refers to the level of importance or consequence 
of the work performed. 
 
(b) The phrase “discretion and independent judgment” must be applied in the light 
of all the facts involved in the particular employment situation in which the 
question arises. Factors to consider when determining whether an employee 
exercises discretion and independent judgment with respect to matters of 
significance include, but are not limited to: whether the employee has authority to 
formulate, affect, interpret, or implement management policies or operating 
practices; whether the employee carries out major assignments in conducting the 
operations of the business; whether the employee performs work that affects 
business operations to a substantial degree, even if the employee's assignments are 
related to operation of a particular segment of the business; whether the employee 
has authority to commit the employer in matters that have significant financial 
impact; whether the employee has authority to waive or deviate from established 
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policies and procedures without prior approval; whether the employee has 
authority to negotiate and bind the company on significant matters; whether the 
employee provides consultation or expert advice to management; whether the 
employee is involved in planning long- or short-term business objectives; whether 
the employee investigates and resolves matters of significance on behalf of 
management; and whether the employee represents the company in handling 
complaints, arbitrating disputes or resolving grievances. 
 
(c) The exercise of discretion and independent judgment implies that the employee 
has authority to make an independent choice, free from immediate direction or 
supervision. However, employees can exercise discretion and independent 
judgment even if their decisions or recommendations are reviewed at a higher 
level. Thus, the term “discretion and independent judgment” does not require that 
the decisions made by an employee have a finality that goes with unlimited 
authority and a complete absence of review. The decisions made as a result of the 
exercise of discretion and independent judgment may consist of recommendations 
for action rather than the actual taking of action. The fact that an employee's 
decision may be subject to review and that upon occasion the decisions are revised 
or reversed after review does not mean that the employee is not exercising 
discretion and independent judgment. For example, the policies formulated by the 
credit manager of a large corporation may be subject to review by higher company 
officials who may approve or disapprove these policies. The management 
consultant who has made a study of the operations of a business and who has 
drawn a proposed change in organization may have the plan reviewed or revised by 
superiors before it is submitted to the client. 
 
(d) An employer's volume of business may make it necessary to employ a number 
of employees to perform the same or similar work. The fact that many employees 
perform identical work or work of the same relative importance does not mean that 
the work of each such employee does not involve the exercise of discretion and 
independent judgment with respect to matters of significance. 
 
(e) The exercise of discretion and independent judgment must be more than the use 
of skill in applying well-established techniques, procedures or specific standards 
described in manuals or other sources. See also § 541.704 regarding use of 
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manuals. The exercise of discretion and independent judgment also does not 
include clerical or secretarial work, recording or tabulating data, or performing 
other mechanical, repetitive, recurrent or routine work. An employee who simply 
tabulates data is not exempt, even if labeled as a “statistician.” 
 
(f) An employee does not exercise discretion and independent judgment with 
respect to matters of significance merely because the employer will experience 
financial losses if the employee fails to perform the job properly. For example, a 
messenger who is entrusted with carrying large sums of money does not exercise 
discretion and independent judgment with respect to matters of significance even 
though serious consequences may flow from the employee's neglect. Similarly, an 
employee who operates very expensive equipment does not exercise discretion and 
independent judgment with respect to matters of significance merely because 
improper performance of the employee's duties may cause serious financial loss to 
the employer. 
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Code of Federal Regulations 
 
Title 29. Labor 
 
Subtitle B. Regulations Relating to Labor 
 
Chapter V. Wage and Hour Division, Department of Labor 
 
Subchapter A. Regulations 
 
Part 541. Defining and Delimiting the Exemptions for Executive, 
Administrative, Professional, Computer and Outside Sales Employees 
 
Subpart C. Administrative Employees 
 
§ 541.203 Administrative exemption examples 
 
(a) Insurance claims adjusters generally meet the duties requirements for the 
administrative exemption, whether they work for an insurance company or other 
type of company, if their duties include activities such as interviewing insureds, 
witnesses and physicians; inspecting property damage; reviewing factual 
information to prepare damage estimates; evaluating and making recommendations 
regarding coverage of claims; determining liability and total value of a claim; 
negotiating settlements; and making recommendations regarding litigation. 
 
(b) Employees in the financial services industry generally meet the duties 
requirements for the administrative exemption if their duties include work such as 
collecting and analyzing information regarding the customer's income, assets, 
investments or debts; determining which financial products best meet the 
customer's needs and financial circumstances; advising the customer regarding the 
advantages and disadvantages of different financial products; and marketing, 
servicing or promoting the employer's financial products. However, an employee 
whose primary duty is selling financial products does not qualify for the 
administrative exemption. 
 
(c) An employee who leads a team of other employees assigned to complete major 
projects for the employer (such as purchasing, selling or closing all or part of the 
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business, negotiating a real estate transaction or a collective bargaining agreement, 
or designing and implementing productivity improvements) generally meets the 
duties requirements for the administrative exemption, even if the employee does 
not have direct supervisory responsibility over the other employees on the team. 
 
(d) An executive assistant or administrative assistant to a business owner or senior 
executive of a large business generally meets the duties requirements for the 
administrative exemption if such employee, without specific instructions or 
prescribed procedures, has been delegated authority regarding matters of 
significance. 
 
(e) Human resources managers who formulate, interpret or implement employment 
policies and management consultants who study the operations of a business and 
propose changes in organization generally meet the duties requirements for the 
administrative exemption. However, personnel clerks who “screen” applicants to 
obtain data regarding their minimum qualifications and fitness for employment 
generally do not meet the duties requirements for the administrative exemption. 
Such personnel clerks typically will reject all applicants who do not meet 
minimum standards for the particular job or for employment by the company. The 
minimum standards are usually set by the exempt human resources manager or 
other company officials, and the decision to hire from the group of qualified 
applicants who do meet the minimum standards is similarly made by the exempt 
human resources manager or other company officials. Thus, when the interviewing 
and screening functions are performed by the human resources manager or 
personnel manager who makes the hiring decision or makes recommendations for 
hiring from the pool of qualified applicants, such duties constitute exempt work, 
even though routine, because this work is directly and closely related to the 
employee's exempt functions. 
 
(f) Purchasing agents with authority to bind the company on significant purchases 
generally meet the duties requirements for the administrative exemption even if 
they must consult with top management officials when making a purchase 
commitment for raw materials in excess of the contemplated plant needs. 
 
(g) Ordinary inspection work generally does not meet the duties requirements for 
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the administrative exemption. Inspectors normally perform specialized work along 
standardized lines involving well-established techniques and procedures which 
may have been catalogued and described in manuals or other sources. Such 
inspectors rely on techniques and skills acquired by special training or experience. 
They have some leeway in the performance of their work but only within closely 
prescribed limits. 
 
(h) Employees usually called examiners or graders, such as employees that grade 
lumber, generally do not meet the duties requirements for the administrative 
exemption. Such employees usually perform work involving the comparison of 
products with established standards which are frequently catalogued. Often, after 
continued reference to the written standards, or through experience, the employee 
acquires sufficient knowledge so that reference to written standards is unnecessary. 
The substitution of the employee's memory for a manual of standards does not 
convert the character of the work performed to exempt work requiring the exercise 
of discretion and independent judgment. 
 
(i) Comparison shopping performed by an employee of a retail store who merely 
reports to the buyer the prices at a competitor's store does not qualify for the 
administrative exemption. However, the buyer who evaluates such reports on 
competitor prices to set the employer's prices generally meets the duties 
requirements for the administrative exemption. 
 
(j) Public sector inspectors or investigators of various types, such as fire prevention 
or safety, building or construction, health or sanitation, environmental or soils 
specialists and similar employees, generally do not meet the duties requirements 
for the administrative exemption because their work typically does not involve 
work directly related to the management or general business operations of the 
employer. Such employees also do not qualify for the administrative exemption 
because their work involves the use of skills and technical abilities in gathering 
factual information, applying known standards or prescribed procedures, 
determining which procedure to follow, or determining whether prescribed 
standards or criteria are met. 
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Code of Federal Regulations 
 
Title 29. Labor 
 
Subtitle B. Regulations Relating to Labor 
 
Chapter V. Wage and Hour Division, Department of Labor 
 
Subchapter A. Regulations 
 
Part 541. Defining and Delimiting the Exemptions for Executive, 
Administrative, Professional, Computer and Outside Sales Employees 
 
Subpart H. Definitions and Miscellaneous Provisions 
 
§ 541.700 Primary duty 
 
(a) To qualify for exemption under this part, an employee's “primary duty” must be 
the performance of exempt work. The term “primary duty” means the principal, 
main, major or most important duty that the employee performs. Determination of 
an employee's primary duty must be based on all the facts in a particular case, with 
the major emphasis on the character of the employee's job as a whole. Factors to 
consider when determining the primary duty of an employee include, but are not 
limited to, the relative importance of the exempt duties as compared with other 
types of duties; the amount of time spent performing exempt work; the employee's 
relative freedom from direct supervision; and the relationship between the 
employee's salary and the wages paid to other employees for the kind of 
nonexempt work performed by the employee. 
 
(b) The amount of time spent performing exempt work can be a useful guide in 
determining whether exempt work is the primary duty of an employee. Thus, 
employees who spend more than 50 percent of their time performing exempt work 
will generally satisfy the primary duty requirement. Time alone, however, is not 
the sole test, and nothing in this section requires that exempt employees spend 
more than 50 percent of their time performing exempt work. Employees who do 
not spend more than 50 percent of their time performing exempt duties may 
nonetheless meet the primary duty requirement if the other factors support such a 
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conclusion. 
 
(c) Thus, for example, assistant managers in a retail establishment who perform 
exempt executive work such as supervising and directing the work of other 
employees, ordering merchandise, managing the budget and authorizing payment 
of bills may have management as their primary duty even if the assistant managers 
spend more than 50 percent of the time performing nonexempt work such as 
running the cash register. However, if such assistant managers are closely 
supervised and earn little more than the nonexempt employees, the assistant 
managers generally would not satisfy the primary duty requirement. 
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Code of Federal Regulations 
 
Title 29. Labor 
 
Subtitle B. Regulations Relating to Labor 
 
Chapter V. Wage and Hour Division, Department of Labor 
 
Subchapter A. Regulations 
 
Part 541. Defining and Delimiting the Exemptions for Executive, 
Administrative, Professional, Computer and Outside Sales Employees 
 
Subpart H. Definitions and Miscellaneous Provisions 
 
§ 541.704 Use of manuals 
 
The use of manuals, guidelines or other established procedures containing or 
relating to highly technical, scientific, legal, financial or other similarly complex 
matters that can be understood or interpreted only by those with advanced or 
specialized knowledge or skills does not preclude exemption under section 
13(a)(1) of the Act or the regulations in this part. Such manuals and procedures 
provide guidance in addressing difficult or novel circumstances and thus use of 
such reference material would not affect an employee's exempt status. The section 
13(a)(1) exemptions are not available, however, for employees who simply apply 
well-established techniques or procedures described in manuals or other sources 
within closely prescribed limits to determine the correct response to an inquiry or 
set of circumstances. 
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