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INTRODUCTION 

This case represents an employer’s attempt to shoehorn 

paraprofessional workers into the administrative and professional 

exemptions from federal overtime laws. There is no dispute about what 

the employees in this case actually do on a day-to-day basis. The only 

dispute is whether that work plainly and unmistakably qualifies these 

workers as exempt “administrative” or “professional” employees under 

the Fair Labor Standards Act (“FLSA”). It does not.  

Appellees are employees called “Case Managers” who perform 

“utilization review,” a “process involving the review of requests for 

services from healthcare providers.” ROA.1598–1599. As the district 

court correctly summarized, Appellees “apply certain predetermined 

guidelines and criteria to those requests. If the criteria [are] met, 

[Appellees] . . . approve the requests for medical benefits; if the criteria 

[are] not met, [Appellees] . . . forward the information to a physician for 

a final determination.” Id.  

Centene makes much of the “decisions,” “determinations,” and 

“assessments” its Case Managers supposedly make. These 

characterizations exaggerate what Case Managers actually do. In 
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reality, Case Managers “assess” whether a doctor’s diagnosis and 

treatment plan meets Centene’s detailed criteria for medical necessity. 

Case Managers do not diagnose medical conditions and they do not 

make their own decisions about what constitutes appropriate medical 

treatment. They compare one person’s assessment with another’s 

criteria. Their authority rises only to the level of “determining” whether 

those criteria are met or not met. When Centene’s criteria are not met—

or when the criteria do not cover a particular situation—Case Managers 

must refer the matter up to Centene’s physicians for a final 

determination.  

Exemptions to the FLSA must be construed narrowly against the 

employer, and for good reason. In today’s evolving information economy, 

most workers who sit at a desk, or work from home, are not 

administrative employees directing the course of their employer’s 

business. Instead, these workers—including the Case Managers here—

provide the very service their employers sell to its customers. The work 

performed by these employees is the company’s product. The lack of any 

administrative character to the work is only confirmed by employees’ 

inability to exercise discretion and independent judgment with respect 
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to matters of significance. Like many paraprofessional employees, Case 

Managers apply detailed criteria to facts already found and interpreted 

by others. Their work is closely monitored and reviewed at a higher 

level. As the regulations recognize, such work involves the use of skill in 

applying criteria—a paradigmatic non-administrative function. Case 

Managers certainly do not “formulate policy within their spheres of 

responsibility” or “exercise authority to commit the employer in a 

substantial respect, financial or otherwise,”—the traditional hallmarks 

of bona fide administrative employees.  

Likewise, the FLSA’s professional exemption does not cover the 

Case Manager position, which requires only a high school diploma and a 

year of technical school. As the governing regulations explain, the 

professional exemption covers employees such as doctors, lawyers, and 

engineers who have acquired advanced knowledge through a prolonged 

course of specialized instruction. The regulations explicitly place 

Licensed Vocational Nurses—the minimum qualification required to 

perform Case Managers’ duties—outside the exemption’s scope. 

Centene’s professional bootstrapping arguments fare no better. The fact 

that some Case Managers hold degrees as Registered Nurses is of no 
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moment, for the same reason that the occasional lawyer who takes a job 

as a paralegal does not convert all paralegals into a “learned 

professionals.” It is just as irrelevant that Case Managers possess 

limited clinical experience. The learned professional exemption “does 

not apply to occupations in which most employees have acquired their 

skill by experience rather than by advanced specialized intellectual 

instruction.” 29 C.F.R. § 541.301(d). 

The district court correctly concluded that Centene failed to show 

that its Case Managers plainly and unmistakably fit within the FLSA’s 

exemptions. The district court’s judgment should be affirmed.  

STATEMENT OF THE CASE 

I.  FACTS. 

 A.  Centene Texas is a Managed Care Company.  

 Appellant Centene Company of Texas, L.P. (“Centene” or “Centene 

Texas”) provides managed care to the state of Texas. ROA.1795; 

ROA.3293. “Managed care” is an alternative to conventional fee-for-

service health coverage. Br. for Appellant at 9. Under the managed care 

model, Texas pays Centene a monthly fee in exchange for Centene 

paying for the medical expenses of low-income Texas residents enrolled 
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in programs like Medicaid, Medicare, and the Children’s Health 

Insurance Program. ROA.1795.   

 Unlike a traditional insurance company selling home, auto, or life 

insurance, Centene’s business does not involve the creation, marketing, 

or sale of myriad insurance products to a diverse range of customers. 

ROA.1795. Rather, as all parties agree, Centene Texas performs a 

single core function: providing managed care services to the state of 

Texas. ROA.1795. 

B.  “Utilization Review” Is the Core Component of 

Centene’s Managed Care Product. 

 

 The central feature of managed care is the process known as 

“utilization review.” ROA.4074. “Utilization review is a process through 

which all aspects of a patient’s care are reviewed for medical necessity 

and appropriateness of delivery of care.” ROA.4073; ROA.3271. Under 

the managed care model, “[h]ealth care providers must submit 

authorization requests before providing medical services.” Brief for 

Appellant at 10; ROA.4072. Centene, through utilization review, 

“reviews the requests to verify that the services are both ‘medically 

necessary’ and ‘appropriate.’” Id.; ROA.3271 

C.  The Process of Utilization Review Is Objective. 
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The utilization review process is designed to be objective. 

ROA.3285. Texas law requires Centene, as a licensed utilization review 

agent, to “use written, medically-acceptable screening criteria . . . that 

are . . . objective.” See Tex. Ins. Code § 4201.153; ROA.3642–43. 

Centene’s corporate documents describe utilization review as a process 

intended to “promote fair, impartial and consistent utilization 

decisions” for the individuals receiving services. ROA.3445; ROA.3464. 

As Centene’s corporate representative testified, the utilization review 

process is “objective,” meaning “[t]hat there are clear guidelines to 

making a determination. There’s no personal feeling involved in looking 

at something, it’s factual.” ROA.3285. This objective review process 

ensures that identical requests for identical care are treated the same. 

ROA.3285–86, ROA.3288.  

 Centene continually evaluates and improves the objectivity of the 

utilization review process. Using quality control audits, Centene 

evaluates Case Managers’ “accuracy” in applying Centene’s criteria. 

ROA.2627–2628. Case Managers are expected to apply Centene’s 

criteria with at least 95 percent accuracy. ROA.2629. In measuring 

accuracy, the application of Centene’s criteria to a given set of clinical 
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information is either correct or incorrect—accurate or inaccurate—not a 

matter of choice or discretion. ROA.2680. Centene additionally requires 

all staff involved in utilization review to be tested annually on how to 

apply the standardized criteria. ROA.3545. A score of less than 80 

percent is considered a failure, and results in retesting, retraining, and 

disciplinary action for failing employees. ROA.3302–03.  

D. Appellees Worked as Case Managers for Centene. 

Appellees all held a “Case Manager” position at Centene. 

ROA.3245; ROA.3554–59.1 Case Managers worked as Centene’s “worker 

bees”—responsible for providing the “day-to-day” utilization review 

Centene provides to the State of Texas. ROA.3393–94; ROA.3316–17; 

ROA.3328; ROA.3339. 

E.  The Utilization Review Process. 

 

(1) Centene receives and assigns authorizations to 

review. 

 

 Centene’s utilization review process begins when healthcare 

providers submit an authorization to Centene by fax, email, or phone. 

                                                           
1 In litigation, Centene has adopted the title “Utilization Review Nurse,” a phrase 

that appears nowhere in Centene’s own job descriptions, to describe Appellees’ 

position. Any quarrel over the proper label applied to Appellees is irrelevant, 

however; an employee’s classification under the FLSA turns the employee’s actual 

job duties, not her job title. See 29 C.F.R. § 541.2. 
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ROA.3279–80. Referral specialists employed by Centene enter case 

information into Centene’s computer system and then send the requests 

to Centene’s supervisors. ROA.3280–81. These supervisors, in turn, sort 

and randomly distribute the requests to Case Managers. ROA.3281–82. 

 Case Managers receive a list of assigned authorizations to review 

each day. ROA.3347; ROA.3415; ROA.3417; ROA.3320. Case Managers 

have no discretion to determine the order in which to process their files; 

Centene’s policy requires Case Managers to work on their oldest 

requests first. ROA.3283–84. 

Case Managers open each request on the list to start their review. 

ROA.3348. Each authorization request contains information such as the 

patient’s name, patient’s ID, clinical information already gathered by 

the healthcare provider, and requested service. ROA.3346.  

If clinical information is missing, Case Managers contact the 

health care provider to track down the missing information. ROA.3346. 

In other instances, Case Managers retrieve clinical information from 

charts at the hospital. ROA.3341; ROA.3414; ROA.3291. In no 

instances, however, do Case Managers obtain clinical information by 
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directly treating patients—all clinical information comes from health 

care providers. ROA.4227, ROA.4219–20. 

  (2) Centene employs a two-tiered review process. 

 Centene employs a two-tiered utilization review process. See 

ROA.3449–50. The first tier, known as the Level I review, is performed 

by Case Managers. ROA.3283. Level II review is performed solely by 

employees called Medical Directors. ROA.3283; ROA.3305. Centene’s 

Medical Directors, who are licensed physicians, supervise all medical 

necessity decisions, “[a]ssur[ing] that the Medical Necessity criteria are 

applied in a consistent manner.” ROA.2564; ROA.3283; ROA.3453; 

ROA.3446–47. Centene employs a Chief Medical Director to oversee 

Centene’s utilization review program. ROA.3447.  

(3)  Case Managers first determine whether a 

request should be sent directly to Level II 

review. 

 

 Certain requests are automatically referred by Case Managers to 

Medical Directors for Level II review. ROA.3322. For example, requests 

for services or procedures that “do not have existing medical necessity 

criteria” must be referred by Case Managers directly to the Medical 

Directors for Level II review. ROA.3450; ROA.3453; see also ROA.3321–
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22; ROA.3420. Similarly, requests that “require benefit determination” 

or seek procedures considered “experimental, cosmetic or new in 

practice” must be referred straight to Level II review. ROA.3450.  

(4)  Case Managers apply Centene’s objective 

criteria. 

 

 Case Managers’ most important duty is reviewing and verifying 

that authorization requests meet Centene’s criteria for medical 

necessity. ROA.3277–78, ROA.3315; see Br. for Appellant at 23 (“The 

primary duty of utilization review nurses is to determine whether 

services requested are medically necessary and appropriate . . . . ”). 

Case Managers do not decide whether an authorization meets medical 

necessity; the criteria dictate whether medical necessity is present or 

absent. See ROA.3363; ROA.3437.  

 Case Managers use three sets of objective criteria in their 

utilization reviews: (1) Centene’s internal Policies and Procedures, (2) 

InterQual guidelines, and (3) TMHP guidelines. ROA.3289; ROA.3391–

92. Centene requires Case Managers to use the company’s internal 

Policies and Procedures before using other criteria. ROA.3289. In the 

event that Centene’s Policies and Procedures do not definitively provide 

an answer, Case Managers then use the InterQual criteria. Id.; 
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ROA.3391–92. And if the InterQual criteria fail to resolve the question, 

Case Managers use TMHP. Id.  

 Centene’s Policies and Procedures are the company’s own criteria 

for determining medical necessity. ROA.3429. Centene’s upper 

management employees review and update the company’s Policies and 

Procedures on a yearly basis. ROA.3300–01. Case Managers do not 

change Centene’s Policies and Procedures. ROA 3393–94; ROA.3351–

52.2 

 Centene’s Policies and Procedures list the specific criteria that 

must be present for a finding of medical necessity in a checklist or 

decision tree format. See, e.g., ROA.3533–39. For example, Centene’s 

Policy and Procedure for bariatric surgery—a stomach stapling 

procedure—lists specific conditions, symptoms, diagnoses, and test 

results that must be present before the procedure is approved. Id. Using 

bariatric surgery as an example, the Policies and Procedures first direct 

the Case Manager to determine the patient’s age. Id. If the patient is at 

                                                           
2 When Centene updates its Policies and Procedures, it occasionally asks Case 

Managers to provide feedback. Centene’s corporate representative testified that 

many Case Managers never review policies and procedures, and estimated that 

Case Managers spend, on average, one to five percent of their time reviewing 

Centene policies and procedures. ROA.2555; ROA.3351–3352. It is undisputed that 

reviewing Centene’s policies and procedures was not a part of Case Managers’ 

primary duty of utilization review. ROA.4235–38.  
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least 18 years old, the Case Manager then must look for the patient’s 

body mass index. Id. If the body mass index equals or exceeds 40 kg/m2, 

the Case Manager can move on to the next section. Id. If the body mass 

index falls below 35 kg/m2, the patient is not eligible for coverage for the 

procedure. Id. And if the body mass index falls between 35 kg/m2 and 40 

kg/m2, the Case Manager must check to see if at least one pre-existing 

medical condition—such as asthma or Type 2 diabetes—is present. Id. 

Assuming the criteria above are met, the Case Manager then proceeds 

to check for documentation for “[c]ontinued obesity despite compliance 

with supervised dietary/nutritional therapy and behavior modification 

program for at least 6 months.” Id. To satisfy this requirement, the 

Policies and Procedures require “all of the following documented:” a 

“comprehensive diet history,” “steps to modify problem eating 

behaviors,” a “prescribed exercise program,” and “[n]o less than monthly 

physician/NP/PA/Dietician with weights and diet history update.” Id. 

The decision tree goes on, asking the Case Manager to check for 

documentation of a host of items: a “[f]asting blood glucose level of ≤ 

140mg/dL,” a chest x-ray, exercise logs “demonstat[ing] . . . 80% 

compliance,” among many others. Id. 
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 The InterQual criteria function much the same as Centene’s 

internal Policies and Procedures. InterQual is used across the health 

care industry by managed care organizations and agencies to assist in 

managing health care decisions. ROA.3451. Like Centene’s policies, 

InterQual is “an objective tool used to support a clinical rationale for 

decision-making.” ROA.3470. InterQual provides screening criteria that 

are a “clear, consistent, evidence-based platform for care decisions.” 

ROA.3451; see ROA.3470. 

 InterQual is available via a computer program or a booklet, and 

the criteria appear as checklists or decision trees in both the computer 

program and book versions. See ROA.3374–75; ROA.3423; ROA.3480; 

ROA.3561. The InterQual computer program determines whether 

medical necessity is met, operating as an automated “green light/red 

light” system. ROA.3414; ROA.3323–24; ROA.3343; ROA.3382; 

ROA.3414; ROA.3433–35. When using InterQual, Case Managers check 

the boxes on the criteria in a decision tree if the clinical information 

satisfies the criteria. ROA.3324; ROA.3343; ROA.3375; ROA.3392 

(describing the InterQual criteria as a “flow chart”); ROA.3414; 

ROA.3423; ROA.3433–35. If all the criteria are satisfied, a green light 
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appears—meaning all conditions antecedent to a finding of medical 

necessity have been met. ROA.3324; ROA.3343; ROA.3382; ROA.3414; 

ROA.3382; ROA.3433–35. If the criteria are not met for any reason, a 

red light appears. Id. 

 Just like Centene’s internal Policies and Procedures and 

InterQual, the TMHP criteria lists specific conditions for authorizations 

that, if met, support a finding of medical necessity. ROA.3359. 

 Each set of criteria—whether Centene’s internal Policy and 

Procedures, InterQual, or TMHP—functions as a checklist. Each 

contains metrics, symptoms, diagnoses, pharmaceutical prescriptions, 

and provider observations that must be present or absent to support a 

finding of medical necessity. See, e.g., ROA.3533–38; ROA.3561. Case 

Managers merely check to see if the authorization criteria are present 

or absent. ROA.3360–61. Some authorizations become so routine that 

Case Managers know the relevant criteria by heart. ROA.3381. In the 

event that Case Managers encounter unfamiliar medical terminology, 

Centene directs them to look up words using Centene’s internal 

systems, check the InterQual glossary and explanatory notes, or simply 
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search the internet See ROA.3475–76; ROA.3365–66; ROA.3383; 

ROA.3438; ROA.4217–18; ROA.4245. 

 Case Managers do not ascertain or interpret clinical information; 

they accept the information received from health care providers when 

applying the criteria. See ROA.3421–22; ROA.3364. For example, if a 

given set of criteria requires a diagnosis of “asthma” or “diabetes,” Case 

Managers would look for words directly stating that the patient suffers 

from asthma or diabetes—they would not infer a diagnosis from context. 

ROA.4272–73. Appellees testified that almost any individual could 

perform Case Managers’ duties if he learned basic medical terminology 

and received training on how to use Centene’s computer systems. See, 

e.g., ROA.3363; ROA.3439.  

(5)  If all criteria are satisfied, Case Managers must 

approve some authorization requests; other 

requests require Level II review before approval. 

 

 If a request meets each and every criterion for medical necessity, 

Centene generally requires Case Managers to approve the request. 

ROA.4240. Some requests, however, must be sent to the Medical 

Director before authorization. For example, if the Case Manager 

reviews the request for services and determines that Centene “do[es] 
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not have existing medical necessity criteria,” the request must be 

referred by Case Managers to the Medical Directors for Level II review. 

ROA.3450; ROA.3453; ROA.3321–22; ROA.3420. Similarly, if the cost of 

a requested service exceeds certain monetary thresholds, Centene 

requires Case Managers to review the request initially but send it to a 

Medical Director for Level II review—even if the Case Manager 

determines that all criteria are satisfied. See ROA.3412; ROA.3367. 

(6)  Case Managers inform providers if a lower-level 

product or service is available. 

 

Centene requires Case Managers to inform providers if an 

authorization does not meet the criteria for the requested product or 

service but does meet the criteria for a lower level product or service. 

ROA.4247–49; ROA.2590. For example, if an authorization fails to meet 

the criteria for a wheelchair but meets the criteria for a walker, Case 

Managers inform the provider as such. ROA.4254. Case Managers do 

not negotiate with providers, they simply inform providers that the 

request meets the criteria for a lower level product or service; the 

decision to request the lower level product or service is left entirely to 

the provider. ROA.4232–33; ROA.2590; ROA.2689. Case Managers 

simply convey the information and wait for the provider’s decision on 
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whether to submit the lower-level authorization request. ROA.2590; 

ROA.2689. 

(7)  Case Managers have no authority to deny 

authorization requests. 

 

 Case Managers are not allowed to deny authorizations. Rather, if 

each and every criterion for medical necessity is not met, Centene 

requires Case Mangers to refer the request to the Medical Director for 

Level II review. ROA.3449–50; ROA.3288. As Centene’s program 

description states, “[a]t any level, CMs are prohibited from making 

adverse medical necessity determinations.” ROA.3449–51; ROA.3453–

54; ROA.3468. Rather, “[w]hen a request for authorization of services 

does not meet the standard [Utilization Management] criteria (Level I 

Review), the case is referred to the Medical Director for a medical 

necessity review (Level II Review).” ROA.3357. 

 In such cases, Centene instructs Case Managers to forward to the 

Medical Director eight discrete pieces of information for review, 

including the “[d]iagnosis of the [patient],” “[w]hat the provider is 

requesting,” “[a]ll pertinent clinical information,” and “what criteria 

was used and why [the request] did meet the criteria.” ROA.3467; 

ROA.3326; ROA.3421.  
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 Centene does not ask Case Managers to provide their opinions or 

make recommendations on whether authorizations should be approved. 

Id. On rare occasions, Case Managers provide recommendations to 

Medical Directors on Level II reviews. ROA.4279. When Case Managers 

provide a “recommendation,” however, it is at the request of the Medical 

Director and based on how the same Medical Director routinely acted 

prior in similar cases. ROA.4276–79. 

 The Medical Director independently reviews the request and 

makes a final, independent determination—approving or denying the 

request. ROA.3451. The Medical Director is the only person with 

authority to reduce, suspend, deny, or terminate requested medical 

services. Id. 

 After the Medical Director decides to approve or deny the 

authorization, Case Managers document the decision and send out the 

form letter approving or denying the request. ROA.3415.  

F.  Centene Evaluates Case Managers Based on 

Production. 

 

Centene imposes strict daily quotas on Case Managers. 

ROA.3307–08; ROA.3407. Under Centene’s quota system, Case 

Managers are expected to complete a set number of authorizations each 
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day. Id. Failure to meet Centene’s quotas could result in corrective 

action, up to and including termination. ROA.3309–10; ROA.3550. As 

one supervisor put it, in an email to Appellee Karen Calabrese entitled 

“productivity”: 

I wanted to give you a heads up on your productivity so 

far this month. On an average you are producing 21 

authorizations a day. This is below your expected 30 per day 

that we have discussed on many occasions. Please work 

diligently to make sure your average increases over the next 

week. If you are unable to meet you monthly productivity 

expectations corrective action may be taken. 

 

ROA.3550. 

 Centene also audits and evaluates Case Managers on turnaround 

time, authorization accuracy, and documentation quality. ROA.3305–

09; ROA.3552; ROA.3424. 

G.  Case Managers’ Duties Require Minimal Educational 

or Vocational Prerequisites. 

 

 Consistent with Texas law, Centene requires each Case Manager 

to be a registered nurse (“RN”), licensed vocational nurse (“LVN”), or 

licensed practical nurse (“LPN”). See ROA.3554–59; ROA.3428; 

ROA.3325; Tex. Ins. Code §§ 4201.002, 4201.252. 

 LPN and LVN degrees typically require one year of coursework 

following high school. See U.S. Bureau of Labor Statistics, Occupational 

      Case: 15-50606      Document: 00513299819     Page: 34     Date Filed: 12/08/2015



20 
 

Outlook Handbook, http://www.bls.gov/ooh/healthcare/licensed-

practical-and-licensed-vocational-nurses.htm#tab-4 (last visited 

December 7, 2015). LPN and LVN degrees are commonly offered 

through technical schools, community colleges—even high schools and 

hospitals. Id. 

 RN degrees are available through a bachelor’s degree in nursing, 

associate’s degree in nursing, or nursing diploma program. Id. The 

bachelor’s degree usually takes four years to complete while an 

associate’s degree or diploma program usually takes two to three years. 

Id. 

 The particular degree held by individual Case Managers—

whether an RN, LPN, or LVN—does not affect the character, quality, or 

difficulty of the work. ROA.3325. The job is the same regardless of 

individual Case Managers’ educational credentials. ROA.3325; 

ROA.2626; ROA.4227–28; ROA.4217; see Br. for Appellant at 13 

(“Regardless of their particular credentials, utilization review nurses 

perform the same responsibilities.”). 

 Centene requires Case Managers to have at least two years of 

clinical nursing experience in any field. ROA.3554–59. But Case 
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Managers consistently testified that the position does not require any 

nursing background. ROA.3363; ROA.3439; ROA.4261; ROA.4263–64. 

Almost any individual could perform Case Managers’ duties if he 

learned basic medical terminology and received training on how to use 

Centene’s computer systems. See, e.g., ROA.3363; ROA.3439; 

ROA.4261; ROA.63; ROA.4255. 

 Centene does not require any specialized intellectual instruction 

in utilization review as a prerequisite to becoming a Case Manager. 

ROA.4216–17. Instead, the company provides newly hired Case 

Managers with two weeks of training showing Case Managers how to do 

their job from start to finish. ROA.3395–96; ROA.3397–99; ROA.3405.  

H.  Centene Classified Case Managers as Exempt from the 

FLSA’s Overtime Requirements. 

 

 At all relevant times, Centene uniformly misclassified Case 

Managers as exempt from the FLSA’s overtime and recordkeeping 

requirements. Appellees earned weekly salaries between $934.38 and 

$1,335.80—with an average of $1,136.08 per week. ROA.4595–4633. 

Centene requires Case Managers work long hours—often 11 to 12 hours 

a day and on weekends. ROA.3325; ROA.3411. Following a bench trial 

in this case, the district court found that Appellees worked an average 
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of 53.3 hours per week. ROA.4913. In April 2015, Centene reclassified 

the Case Manager position as nonexempt and began paying overtime. 

I.  Centene Exaggerates and Mischaracterizes Case 

Managers’ Job Duties. 

 

 In its brief to this Court, Centene at times exaggerates and 

mischaracterizes Case Managers’ job duties. This is a common feature 

of FLSA misclassification cases, where employers (and, to be fair, 

sometimes employees) may seek to sway a court’s ultimate legal 

conclusion by presenting a strained or misleading characterization of 

the employee’s job duties. Recognizing this tendency, courts issue a 

frequent reminder: “The key to a determination of whether an employee 

is covered by an exemption to the FLSA overtime requirements does not 

depend on an employee’s . . . or an employer’s general characterization 

of a particular job. What is important is what an employee actually does 

on a day-to-day basis.” Ale v. Tennessee Valley Auth., 269 F.3d 680, 688 

(6th Cir. 2001) (emphasis in original). Here, Centene’s characterization 

of Case Managers’ job duties misses the mark in several crucial 

respects.  

(1)  Case Managers collect clinical information. 
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 Centene first mischaracterizes Case Managers’ job duties by 

exaggerating Case Managers’ role in collecting clinical information. For 

example, Centene states that Case Managers “contact[] the health-care 

provider by phone and ask[] for . . . clarification.” Br. for Appellant at 13 

(citing ROA.3346). The statement implies that Case Managers engage 

in a clinical dialogue with health care providers. They do not. Case 

Managers simply retrieve clinical information, and the evidence cited by 

Centene proves the point: 

Q. And if you got a request that had no clinical information, 

what would you do? 

 

A. Phone the provider and ask them to submit information 

within a certain period of time. 

 

Q. Just a message that said— 

 

A. Yes. 

 

Q. —send in the info? 

 

A. Yes. 

 

Q. You wouldn’t ask any questions? 

 

A. No. 

 

ROA.3346.  
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 Centene goes on to state that Case Managers “travel[] to the 

hospital, review[] the [patient]’s medical charts, consult[] with the 

treating physician, and collect[] information from the [patient] or his or 

her family.” Br. for Appellant at 13–14 (citing ROA.2341, 2344, 2348). 

Although Case Managers occasionally travel to hospitals to retrieve 

clinical information from charts, the rest of Centene’s statement is 

contradicted by the record. Case Managers do not “consult[] with the 

treating physician.” The evidence cited by Centene merely lists the 

kinds of clinical information Case Managers may need to collect, which 

includes “information on consultations with the treating practitioner.” 

ROA.2341. That material is precisely the sort of information one would 

expect to find in a patient’s medical history.3 Centene’s citation to the 

record similarly fails to support its assertion that Case Managers collect 

information directly from patients. See Br. for Appellant at 13–14 

(citing ROA.2341, ROA.2344, ROA.2348). While Case Managers 

certainly collect information about patients, see ROA.2341, ROA.2344, 

                                                           
3 In the rare instances that Case Managers had any interaction with treating 

physicians, the conversation was limited to conveying clinical information: “If 

there’s not enough documentation . . . [the] doctor will possibly be sitting there with 

the chart, so that’s when the conversation comes in and just ask what was the 

patient admitted for.” ROA.2587. Other than retrieving clinical information from a 

doctor holding a chart, Case Managers do not have any substantive “conversation 

with the doctor about the patient.” ROA.2587–2588. 
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ROA.2348, Case Managers do not provide direct patient care or 

generally interact with patients. ROA.2641; ROA.4227; ROA.4219–20. 

And while Centene’s policies generally suggest that Case Managers 

may collect information from patients’ family members, ROA.2348, 

there is no evidence that Case Managers ever actually do so.  

(2)  Case Managers do not assess patients’ medical 

condition. 

 

Centene’s similarly exaggerates Case Managers’ duties by 

suggesting that Case Managers “assess the [patient’s] medical 

condition, ‘including [age, co-morbidities, complications, and other 

factors].’” Br. for Appellant at 14 (citing ROA.3453–3454). Case 

Managers do not assess anyone’s medical condition; rather, they take 

the clinical information as presented and apply that information to 

Centene’s well-established criteria. Once again, the same evidence cited 

by Centene amply proves the point. That evidence states that Case 

Managers “review[] all relevant clinical information about the 

[patient’s] condition (including [the factors Centene lists in its brief]) 

against InterQual Criteria or other applicable guidelines.” ROA.3453–

3454. In other words, Case Managers “review” clinical information 

“against” Centene’s criteria—they do not assess patients’ medical 
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condition. ROA.4227; ROA.4219–20; ROA.3366; ROA.3421–22. As one 

Case Manager explained, “We didn’t make any determinations.” 

ROA.3415. Rather, Case Managers visiting hospitals simply compare 

“the documentation in the records” against “the InterQual guidelines.” 

Id. 

(3)  Case Managers apply the clinical information 

they receive to Centene’s objective criteria. 

 

 Centene overstates Case Managers’ duties when it asserts that 

Case Managers apply “medical knowledge and expertise” in 

“[i]nterpreting and applying treatment guidelines.” Br. for Appellant at 

14. Contrary to Centene’s assertion, Case Managers’ duties are limited 

to comparing the clinical information received against Centene’s 

criteria. When verifying whether criteria are met, Case Managers 

review the clinical information supplied by the provider. ROA.3418; 

ROA.3421; ROA.2673; ROA.4258–59; ROA.4266; ROA.4270. That 

information has already been interpreted by a doctor or other individual 

providing the actual service. ROA. 4258–59; ROA.4266, ROA.4270; 

ROA.34214; ROA.3432. Case Managers merely look for the provider’s 

interpretation and compare it to the criteria. ROA.3326; ROA.3375; 

ROA.3418; ROA.4258–59; ROA.4266; ROA.4270. One Case Manager 
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described this task as looking for a “key word” in the chart that 

matched the criteria, even if she did not know what the key word 

meant. ROA.4272–4273. For example, where Centene’s criteria list 

“physical deterioration or impairment in . . . Sensory/Motor Ability,” 

Case Managers typically look for the words “physical deterioration or 

impairment in . . . Sensory/Motor Ability,” or similar language, in the 

patient’s clinical information. ROA.2368; ROA.3364; ROA.3421; 

ROA.3432, ROA.3322. But Case Managers do not infer the existence of 

medical conditions from context. ROA.4272–73. When asked what part 

of her job required critical thinking, one Case Manager stated, “I 

wouldn’t really guess that my specific job required critical thinking . . . 

.” ROA.4252.  

(4)  Case Managers do not recommend denial when 

Centene’s criteria are met. 

 

 Last, Centene stretches the record when it states that “even if a 

request does satisfy the applicable guideline, the nurse may nonetheless 

deem it medically unnecessary or inappropriate and recommend that 

the medical director deny the request.” Br. for Appellant at 14 (citing 

ROA.2561). Centene cites to a single garbled portion of deposition 

testimony from a corporate representative, but the witness merely 
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states that if a given request “doesn’t truly meet medical necessity, [the 

Case Manager] can send it to the medical director.” ROA.2561. The 

same witness clarified later that she was referring to the common 

scenario where the Case Manager concluded that the medical necessity 

criteria were not met, but the Medical Director later disagreed. Id. In 

fact, Centene’s policies do not give Case Managers discretion to deny 

requests when all criteria are satisfied: “[I]f criteria is met per [Policies 

& Procedures], [InterQual], or TMHP then the [Case Manager] can and 

must approve. ROA.4240. 

II.  PROCEDURAL HISTORY. 

 This case began when five former Case Managers filed a putative 

collective action under the FLSA in the United States District Court for 

the Western District of Texas. ROA.35–46. The district court 

conditionally certified an opt-in class of current and former Centene 

employees who performed utilization review from 2009 to 2012. 

ROA.1598–1606. Twenty-two additional nurses ultimately joined this 

action. ROA.4887. After the close of discovery, the parties cross-moved 

for summary judgment. ROA.2105–30; ROA.3216–44.  

      Case: 15-50606      Document: 00513299819     Page: 43     Date Filed: 12/08/2015



29 
 

 On September 3, 2014, the district court issued an order granting 

Appellees’ motion for partial summary judgment. ROA.4502–29. The 

court held that utilization review nurses were not covered by the 

professional or administrative exemptions under the FLSA. ROA.4511, 

4517.  

 Addressing the professional exemption, the district court 

recognized that under governing Department of Labor regulations, 

LPNs—who require only a high school diploma and a one-year technical 

degree—do not meet the educational requirements for the professional 

exemption. ROA.4507–4508. The court reasoned that because there “is 

no dispute the [Case Manager] position at Centene requires, at a 

minimum, only an LVN or LPN license,” Case Managers do not perform 

work requiring “advanced knowledge . . . customarily acquired by a 

prolonged course of specialized intellectual instruction.” ROA.4506, 

ROA.4508–4509 (citing 29 C.F.R. § 541.301(a)). 

The court went on to reject Centene’s argument that Case 

Managers’ combination of education and clinical experience amounted 

to a “prolonged course of specialized instruction” as contemplated by the 

regulations. ROA.4508 (citing 29 C.F.R. § 541.301(d)). The court 
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recognized that Case Managers are not among the narrow class of 

workers “who have substantially the same knowledge level and perform 

substantially the same work as the degreed employees, but who 

attained the advanced knowledge through a combination of work 

experience and intellectual instruction.” ROA.4510. The court correctly 

recognized that “this caveat captures only those individuals who 

operate ‘in a field of science or learning where specialized academic 

training is a standard prerequisite for entrance into the profession.’” Id. 

(citing 29 C.F.R. § 541.301(d)).  

 The district court then rejected Centene’s alternative argument 

that Case Managers qualify for the FLSA’s administrative exemption. 

ROA.4513. The district court applied this Court’s governing framework 

in distinguishing “between those employees whose primary duty is 

administering the business affairs of the enterprise from those whose 

primary duty is producing the commodity or commodities, whether 

goods or services, that the enterprise exists to produce and market.” 

ROA.4513 (citing Dalheim v. KDFW-TV, 918 F.2d 1220, 1230 (5th Cir. 

1990)). Turning to the facts of this case, the court concluded that Case 

Managers’ job duties are not administrative in nature: “The role of the 
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Case Manager . . . is to analyze claims for payment, determine whether 

the requested procedure is medically necessary and appropriate, and 

either authorize payment or recommend denial of payment. This is a 

core functionality of Centene’s business model . . . .” ROA.4513. Because 

Case Managers serve as the “worker bees” of the company, providing 

the day-to-day “service of administering Medicaid claims,” the court 

held they do not qualify as bona fide administrative employees. 

ROA.4514. 

 The district court rejected Centene’s argument attempting to draw 

an analogy to insurance claims adjusters, for two reasons. First, the 

court explained, claims adjusters maintain a fundamentally different 

relationship with their employers. Whereas “[a]n insurance company’s 

product is its policies, and [claims adjusters’] duties [do] not include 

writing and selling insurance,” ROA.4514 (citing Cheatham v. Allstate 

Ins. Co., 465 F.3d 578, 585 (5th Cir. 2006)), Centene’s core “product” is 

the service of administering Medicaid claims for the State of Texas”—

with Case Managers “directly involved in the production and provision 

of that service.” ROA.4514. Second, the district court noted that claims 
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adjusters’ duties—“determining coverage, conducting investigations, 

determining liability and assigning of fault to parties, evaluating bodily 

injuries, [and] negotiating a final settlement”—are “largely distinct 

from” the duties performed by Case Managers. ROA.4514 (citing 

Cheatham, 465 F.3d at 586.  

Following a bench trial on damages, the district court entered 

judgment in favor of Appellees. ROA. 4926–4932. This appeal followed.  

SUMMARY OF ARGUMENT 

The district court properly concluded that Centene’s Case 

Managers do not qualify for either the administrative or professional 

exemptions to the FLSA. Accordingly, the decision below should be 

affirmed.  

Case Managers do not qualify for the administrative exemption. 

Their primary duty, utilization review, is not “directly related to the 

management or general business operations of the employer or the 

employer’s customers,” 29 C.F.R. § 541.200(a)(2). The Department of 

Labor and case law establish that bona fide administrative employees 

work in “functional areas” that service the business itself, such as 

accounting and human resources. 29 C.F.R. § 541.201(b). By contrast, 
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employees who make the product or provide the service a company 

offers in the marketplace do not qualify for the exemption.  

As the district court correctly held, Case Managers do not service 

the management or general business needs of either Centene or its 

customer, the state of Texas. Rather, they perform the day-to-day 

service of utilization review, the key component of their employer’s 

product, managed care.  

What is more, Case Managers do not exercise discretion or 

independent judgment with respect to matters of significance. Case 

Managers do not diagnose medical conditions or determine whether 

particular medical conditions warrant treatment. Case Managers 

merely determine whether a requested service or treatment satisfies 

Centene’s criteria in light of clinical information provided by a doctor. 

Case Managers have no authority to deny requests for treatment or 

services. Case Managers’ primary duty of utilization review involves the 

“use of skill in applying well-established techniques, procedures or 

specific standards described in manuals or other sources”—a duty long 

recognized as inconsistent with bona fide administrative work. See 29 

C.F.R. § 541.202(e). 
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Likewise, Case Managers do not qualify for the professional 

exemption. Case Managers do not perform work requiring advanced 

knowledge, as the regulations require. Instead, they perform work 

involvling the routine application of criteria designed by others to 

medical conditions diagnosed by others. The job requires little more 

than basic knowledge of medical terminology and Centene’s computer 

systems. Moreover, the Case Manager position does not require 

advanced knowledge customarily acquired by a prolonged course of 

specialized intellectual instruction. 29 C.F.R. § 541.301(a). Centene 

requires only a high school education and one year of vocational 

training to do the job. The regulations explicitly recognize that bona fide 

learned professionals require a much greater course of specialized 

intellectual instruction. Finally, Case Managers’ clinical experience 

does not change the result. The learned professional exemption is 

available only to those rare individuals—like an attorney who did not 

attend law school—whose experiential credentials allow them entry into 

a field almost entirely occupied by degreed professionals.  

ARGUMENT 

 

I. THE DISTRICT COURT DID NOT ERR IN CONCLUDING 

THAT CASE MANAGERS DO NOT QUALIFY FOR THE 
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FLSA’S ADMINISTRATIVE OR PROFESSIONAL 

EXEMPTIONS. 

 

 The district court correctly concluded that Centene failed to prove 

that Case Managers plainly and unmistakably satisfy the requirements 

of the FLSA’s administrative or professional exemptions. Unlike bona 

fide administrators, Case Managers serve as their employer’s “worker 

bees,” applying their employer’s pre-set criteria without discretion or 

independent judgment. And unlike learned professionals—like doctors, 

lawyers, or chemists—the Case Manager position requires only a one-

year certificate and does not require advanced knowledge acquired 

through a prolonged course of specialized instruction.  

A. The FLSA Is a Remedial Statute and Statutory 

Exemptions Must Be Construed Narrowly. 

 

Congress passed the Fair Labor Standards Act (“FLSA”) with “a 

remedial and humanitarian purpose.” See Brennan v. Wilson Bldg., Inc., 

478 F.2d 1090, 1094 (5th Cir. 1973). Because of its remedial character, 

the FLSA “is to be given a broad, liberal construction rather than a 

strained, technical one in order to effectuate the Act’s purposes.” Id. 

When it enacted the FLSA, Congress sought to achieve three core 

objectives: “to spread work in order to reduce unemployment, to 
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discourage (by increasing the cost to the employer) a degree of overtime 

that might impair workers’ health or safety, and to increase the welfare 

of low-paid workers.” Yi v. Sterling Collision Centers, Inc., 480 F.3d 505, 

510 (7th Cir. 2007); see also 29 U.S.C. § 202(a).  

The FLSA meets these objectives, in part, by requiring that “for a 

workweek longer than forty hours,” an employee working “in excess of” 

forty hours shall be compensated for those excess hours “at a rate not 

less than one and one-half times the regular rate at which he is 

employed.” 29 U.S.C. § 207(a)(1). 

There are certain statutory exemptions to the FLSA’s overtime 

requirement. Relevant here, Congress exempted any employee 

“employed in a bona fide executive, administrative, or professional 

capacity . . . or in the capacity of outside salesman.” 29 U.S.C. § 

213(a)(1).  

Congress has never defined the terms “executive,” 

“administrative,” “professional,” or “outside salesman.” The FLSA, 

however, grants the Secretary of Labor authority to “defin[e] and 

delimi[t]” the scope of these exemptions. 29 U.S.C. § 213(a)(1). Because 

of Congress’ broad delegation of rulemaking authority, the regulations 
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issued by the Secretary have the binding effect of law. See Batterton v. 

Francis, 432 U.S. 416, 425 n.9 (1977).  

The Department of Labor (“DOL”) has promulgated detailed 

regulations defining these so-called white collar exemptions, see 29 

C.F.R. § 541, and “[t]he major substantive provisions of the [white 

collar] regulations have remained virtually unchanged for 50 years.” 

Defining and Delimiting the Exemptions for Executive, Administrative, 

Professional, Outside Sales and Computer Employees, 69 Fed. Reg. 

22,122, 22,124 (Apr. 23, 2004) (codified at 29 C.F.R. pt. 541).  

In order to further the broad remedial purpose of the Act, FLSA 

“exemptions are to be narrowly construed against the employers 

seeking to assert them and their application limited to those 

establishments plainly and unmistakably within their terms and 

spirit.” Arnold v. Ben Kanowsky, Inc., 361 U.S. 388, 392 (1960). The 

employer—not the employee bringing suit—bears the burden of proving 

that it is entitled to the benefit of an exemption. Mitchell v. Ky. Fin. Co., 

359 U.S. 290, 291 (1959); Heidtman v. Cnty. of El Paso, 171 F.3d 1038, 

1042 (5th Cir. 1999). 

 B. Standard of Review. 
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 The district court decided this case on the parties’ cross-motions 

for summary judgment. Summary judgment should be granted if “there 

is no genuine issue as to any material fact and . . . the movant is 

entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c). This 

Court reviews a district court’s grant of summary judgment de novo, 

LeMaire v. La. Dep’t of Transp. & Dev., 480 F.3d 383, 386 n.12 (5th Cir. 

2007), and “may affirm [the] judgment on any grounds supported by the 

record.” Palmer ex rel. Palmer v. Waxahachie Indep. Sch. Dist., 579 F.3d 

502, 506 (5th Cir. 2009) (citation omitted). 

In FLSA cases, “[t]he question of how an employee spends his time 

is a question of fact, while the question of whether his activities fall 

within an exemption is a question of law” subject to de novo review. 

Jastremski v. Safeco Ins. Co., 243 F. Supp. 2d 743, 747 (N.D. Ohio 

2003). “Courts must focus on the actual activities of the employee in 

order determine whether or not he is exempt from the FLSA’s overtime 

regulations.” 269 F.3d at 688–89. Where “[t]he parties have not 

disputed [the employees’] actual duties, only the characterization of 

those duties[,]” the court must apply the historical facts in the record to 

the governing legal framework and enter judgment as a matter of law. 
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See Hein v. PNC Fin. Servs. Group, Inc., 511 F. Supp.2d 563, 572 (E.D. 

Pa. 2007). The ultimate decision whether an employee is exempt is a 

question of law. Dalheim, 918 F.2d at 1220. 

C. Centene’s Case Managers Do Not Qualify for the 

Administrative Exemption. 

 

The district court correctly concluded that Centene’s Case 

Managers do not qualify for the administrative exemption.  

 (1) The administrative exemption. 

 

The administrative exemption contains three requirements. 

Under the governing regulations, the term “employee employed in a 

bona fide administrative capacity” means any employee: 

(1) Compensated on a salary or fee basis at a rate of not less 

than $455 per week . . . 

 

(2) Whose primary duty is the performance of office or non-

manual work directly related to the management or general 

business operations of the employer or the employer’s 

customers; and 

 

(3) Whose primary duty includes the exercise of discretion 

and independent judgment with respect to matters of 

significance. 

 

29 C.F.R. § 541.200(a). 

a. Work directly related to the management or 

general business operations of the employer 

or the employer’s customers. 
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The second element of the administrative exemption requires that 

an employee’s primary duty be work “directly related to the 

management or general business operations” of the employer or its 

customers. 29 C.F.R. § 541.201(a). This means the employee “must 

perform work directly related to assisting with the running or servicing 

of the business, as distinguished, for example, from “production” or 

“selling.” Id. As this Court has explained, the crucial distinction lies 

“between those employees whose primary duty is administering the 

business affairs of the enterprise [and] those whose primary duty is 

producing the commodity or commodities, whether goods or services, 

that the enterprise exists to produce and market.” Dalheim, 918 F.2d at 

1230. Put another way, the administrative exemption’s second element 

requires that “the employee engages in ‘running the business itself or 

determining its overall course or policies,’ not just in the day-to-day 

carrying out of its business’ affairs.” Bothell v. Phase Metrics, Inc., 299 

F.3d 1120, 1125 (9th Cir. 2002) (quoting Bratt v. County of Los Angeles, 

912 F.2d 1066, 1068 (9th Cir.1990)).4   

                                                           
4 In applying the FLSA to the modern workplace, courts have consistently rejected 

the argument that the concept of “production” should be understood as covering 

only work involving the manufacture of tangible goods. See Dalheim, 918 F.2d at 
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The Department of Labor’s regulations further explain that 

“[w]ork directly related to management or general business operations” 

includes work in functional areas “such as tax; finance; accounting; 

budgeting; auditing; insurance; quality control; purchasing; 

procurement; advertising; marketing; research; safety and health; 

personnel management; human resources; employee benefits; labor 

relations; public relations, government relations; computer network, 

internet and database administration; legal and regulatory compliance; 

and similar activities.” 29 C.F.R. § 541.201(b).   

b. Discretion and independent judgment with 

respect to matters of significance. 

 

 The third element of the administrative exemption requires that 

an employee’s primary duty “include[] the exercise of discretion and 

independent judgment with respect to matters of significance.” 29 

C.F.R. § 541.201(a). The exercise of discretion and independent 

judgment “involves the comparison and the evaluation of possible 

courses of conduct, and acting or making a decision after the various 

possibilities have been considered,” 29 C.F.R. § 541.202(a), and “implies 

                                                                                                                                                                                           

1230–31 (employing the administrative/production dichotomy and holding television 

producers, directors, and assignment editors jobs were production employees); Davis 

v. J.P. Morgan Chase & Co., 587 F.3d 529, 534 (2d Cir. 2009); Martin, 940 F.2d at 

903; Gallegos v. Equity Title Co. of Am., 484 F. Supp. 2d 589, 595 (W.D. Tex. 2007). 
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the employee has authority to make an independent choice, free from 

immediate direction or supervision.” 29 C.F.R. § 541.202(c). The term 

applies to the kinds of “decisions normally made by persons who 

formulate policy within their spheres of responsibility” or who “exercise 

authority to commit the employer in a substantial respect, financial or 

otherwise.” Cooke v. Gen. Dynamics Corp., 993 F. Supp. 56, 65 (D. Conn. 

1997) (citing 29 C.F.R. § 541.207(d)(2) (1997)). 

 The regulations supply a lengthy list of factors to consider in 

determining whether an employee exercises the requisite discretion and 

independent judgment with respect to significant matter. Factors to 

consider include: 

whether the employee has authority to formulate, affect, 

interpret, or implement management policies or operating 

practices;  

 

whether the employee carries out major assignments in 

conducting the operations of the business;  

 

whether the employee performs work that affects business 

operations to a substantial degree, even if the employee's 

assignments are related to operation of a particular segment 

of the business;  

 

whether the employee has authority to commit the employer 

in matters that have significant financial impact;  
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whether the employee has authority to waive or deviate from 

established policies and procedures without prior approval;  

 

whether the employee has authority to negotiate and bind 

the company on significant matters;  

 

whether the employee provides consultation or expert advice 

to management;  

 

whether the employee is involved in planning long- or short-

term business objectives;  

 

whether the employee investigates and resolves matters of 

significance on behalf of management; and 

 

whether the employee represents the company in handling 

complaints, arbitrating disputes or resolving grievances. 

 

29 C.F.R. § 541.202(c).   

 As numerous courts have cautioned, “the most frequent cause of 

misapplication of the term ‘discretion and independent judgment’ is the 

failure to distinguish it from the use of skill in various respects.” 

Schaefer v. Indiana Michigan Power Co., 358 F.3d 394, 404 (6th Cir. 

2004) (citing 29 C.F.R. § 541.207(c)(1) (2003)). The exercise of discretion 

and independent judgment “must be more than the use of skill in 

applying well-established techniques, procedures or specific standards 

described in manuals or other sources.” 29 C.F.R. § 541.202(e). While 

the use of manuals, guidelines, or procedures does not per se preclude 
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the application of the exemption, “employees who simply apply well-

established techniques or procedures described in manuals or other 

sources within closely prescribed limits to determine the correct 

response to an inquiry or set of circumstances” do not meet the 

exemption’s requirements. 29 C.F.R. § 541.704. 

(2) Case Managers satisfy the salary basis test, but 

the historical and future application of the test 

show that Case Managers’ work is nonexempt in 

character. 

 

There is no dispute in this case that Case Managers earn more 

than $455 per week (or $23,660 per year), satisfying the administrative 

exemption’s first element. See 29 C.F.R. § 541.200(a). But Centene is 

incorrect when it argues that Case Managers’ pay shows that such 

workers were never intended to be covered by the exemption. In fact, 

when the DOL first promulgated the modern version of the 

administrative and professional exemptions in 1949, the exemptions 

required a weekly salary in excess of $100 per week—$1,000 per week 

in today’s dollars. See Defining and Delimiting the Exemptions for 

Executive, Administrative, Professional, Outside Sales and Computer 

Employees, 80 Fed. Reg. 38,516, 28,524 (July 6, 2015). Over the years, 

the salary basis test has become a sad joke—failing to keep up with 
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inflation to the point where a supposedly exempt “white collar” worker 

earning the current minimum salary falls below the poverty line if she 

heads a family of four. Id. at 38,521. In July, the DOL issued proposed 

rules raising the salary basis test to match the 40th percentile of all 

full-time salaried workers and indexing the salary basis to inflation 

moving forward. Id. at 38,524. When adopted, the DOL’s new rule will 

restore the salary basis to its historical norm, setting the salary 

minimum at approximately $970 a week (or $50,440 a year) in 2016.5 

The historical sources teach that the purpose of the salary basis test 

was to identify employees who are so “obviously nonexempt” that an 

examination of their duties is simply not necessary. Id. at 38.524, 

38,532 (citations omitted).  

This Court should inform its judgment by this history. Case 

Managers earn weekly salaries between $934.38 and $1,335.80. 

ROA.4595–4633. It is telling that many Case Managers earn 

sufficiently little that the same DOL that promulgated the test this 

Court must apply today would have considered them so “obviously 

                                                           
5 See Fact Sheet: Proposed Rulemaking To Update the Regulations Defining and 

Delimiting the Exemptions for “White Collar” Employees, available at 

http://www.dol.gov/whd/overtime/NPRM2015/factsheet.htm (last visited December 

6, 2015). 
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nonexempt” that an examination of their duties was superfluous. See 80 

Fed. Reg. at 38.524, 38,532 (citations omitted). It is equally telling that, 

within a few short months, the salary basis test will once again compel 

Centene to pay many of its Case Managers overtime regardless of their 

duties.  

(3) Case Managers’ primary duty is not directly 

related to the management or general business 

operations of Centene or its customers. 

 

The district court correctly concluded that Case Managers engage 

in production work, entitling them to summary judgment on Centene’s 

administrative exemption defense.  

Case Managers perform Centene’s day-to-day production work. 

Centene is a managed care company in the business of providing 

managed care services, and utilization review lies at the heart of 

Centene’s business model. ROA.1795; ROA.3271; ROA.3293; 

ROA.4072–74. Case Managers are the front line employees conducting 

these utilization reviews. ROA.3245; ROA.3554–59; ROA.3393–94; 

3316–17; ROA.3328; ROA.3339. They carry out the day-to-day 

utilization review services that Centene offers in the marketplace. 

ROA.3393–94; ROA.3316–17; ROA.3328; ROA.3339. Centene’s own 
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corporate witness referred to Case Managers as the company’s “worker 

bees.” ROA.3393–94; ROA.3316–17; ROA.3328; ROA.3339. Case 

Managers stand as a prime example of employees “whose primary duty 

is producing the commodity or commodities, whether goods or services, 

that the enterprise exists to produce and market,” Dalheim, 918 F.2d at 

1230, not employees “running the business itself or determining its 

overall course or policies,” Bothell, 299 F.3d at 1125 (citing Bratt, 912 

F.2d at 1068); Rieve v. Coventry Health Care, Inc., 2012 WL 1441341, at 

*14–16 (C.D. Cal. Apr. 25, 2012).  

Although the concept of “production” is at times difficult to apply 

to service employees, not so here: Case Managers’ performance is 

literally measured by their “production.” ROA.3305–08; ROA.3407; 

ROA.3424; ROA.3550–52. Centene maintains quotas for how many 

authorizations Case Managers must complete each day. ROA.3307–08; 

ROA.3407. If Case Managers do not meet their quotas, they must work 

extra hours to finish or face corrective action. ROA.3309–10; ROA.3550. 

This production-centric mentality even drove Case Managers’ managers 

to reduce lunch hours and mandate overtime after work and on 

Saturdays. ROA.3527; ROA.3529. As courts recognize, paying or 
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disciplining employees based on the volume of their production “shows 

that [the employer] believe[s] that the work of [such employees] could 

be quantified in a way that the work of administrative employees 

generally cannot.” See Davis, 587 F.3d at 535. 

The district court correctly rejected Centene’s argument that its 

real production workers are the undefined group of workers who 

“assemble[] networks of doctors and hospitals and determine[] what 

medical services will be covered.” Br. for Appellant at 46. Centene gets 

things precisely backwards. Surely the employees (likely high level 

executives) who negotiate Centene’s contracts with hospitals and draft 

Centene’s coverage criteria are administrative employees, “running . . . 

the business, not simply carrying out its day-to-day affairs.” Bratt, 912 

F.2d at 1070. “In a service industry, production activities relate to the 

‘primary service goal’ of the entity.” Cotten v. HFS–USA, Inc., 620 

F.Supp. 2d 1342, 1348 (M.D. Fla.2009) (citing Smith v. City of Jackson, 

Miss., 954 F.2d 296, 299 (5th Cir. 1992)). A simple thought experiment 

helps clarify the point: suppose Centene’s vice president in charge of 

negotiating contracts with hospital networks sued Centene claiming 

overtime misclassification. Would Centene concede that the 
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administrative exemption does not apply? Likely not. The district court 

correctly concluded that the hundreds of Case Managers who conduct 

the front line utilization review are engaged in the carrying out of 

Centene’s day-to-day affairs. ROA.4513. The district court also properly 

rejected Centene’s analogy to a traditional insurance company selling 

auto or home insurance whose production workers are engaged in 

selling insurance. In Centene’s business, utilization review “is a core 

functionality of Centene’s business model, and is also essentially unique 

to Centene’s niche industry”—managed care. Id. 

Analyzing Case Managers’ duties from the opposite vantage point 

yields the same result: the work they perform is not “administrative.” 

The essence of administrative work involves the running of the 

business. Bratt, 912 F.2d at 1070; Op. Letter FLSA2007-7 (Dep’t of 

Labor Feb. 8, 2007) (concluding that the “on-going day-to-day case 

management services performed by case managers were not 

administrative functions directly related to managing the company’s 

business or any business of the company’s client’s customers). It is 

undisputed that Case Managers were not involved in the overall 

running of servicing of the company’s general business operations. 
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Their work was not directly related to functional areas such as human 

resources, employee benefits, finance, or tax. Case Managers played no 

role in setting or changing Centene’s management policies or 

procedures on utilization reviews (or anything else, for that matter). 

ROA 3393–94; ROA.3351–52. They performed the utilization reviews. 

ROA.3245; ROA.3554–59; ROA.3393–94. 

Although the regulations mention work in the area of “insurance” 

as potentially administrative, 29 C.F.R. § 541.201(b), the context 

negates any argument in favor of the exemption. The administrative 

exemption “distinguishes between work that any employer needs 

performed—such as accounting, human resources, and regulatory 

compliance—and work that is particular to the employer’s industry . . . 

The former is part and parcel of running a business and therefore 

exempt administrative work. The latter is not.” See Bollinger v. 

Residential Capital, LLC, 863 F. Supp. 2d 1041, 1048 (W.D. Wash. May 

30, 2012) (citing Bratt, 912 F.2d at 1070). In other words, a bank teller 

is not an administrative employee by virtue of working in “finance.” 

Schaefer, 358 F.3d at 404. A paralegal does not perform administrative 

work because his work relates to “legal and regulatory compliance.” 
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Rather, the regulations describe work that may be administrative if 

performed as part of running a business itself. 

Here, Case Managers do not “service” the business merely because 

they perform a “service” the business provides. Bratt, 912 F.2d at 1070. 

Case Managers do not keep up Centene’s insurance; they work in 

Centene’s medical management department performing its day-to-day 

utilization reviews. ROA.3393–94; ROA.3316–17; ROA.3328; ROA.3339. 

Utilization reviews are not tasks that every business must undertake in 

order to function. Rather, they are a specific service that Centene offers 

in the marketplace. Since Case Managers perform precisely these 

services, they are not running or servicing Centene’s business. See Op. 

Letter FLSA2007-7 (Dep’t of Labor Feb. 8, 2007) (concluding that the 

“on-going day-to-day” case management services performed by case 

managers were not administrative functions). 

Centene cannot change the outcome by claiming that Case 

Managers perform administrative duties for Centene’s customer, the 

state of Texas. The exemption’s customer provision creates a narrow 

exception available to bona fide consultants: “employees acting as 

advisers or consultants to their employer’s clients or customers (as tax 
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experts or financial consultants, for example).” 29 C.F.R. § 541.201. 

This provision serves a common-sense purpose: recognizing that some 

employees’ day-to-day work is so intimately bound up in the 

administrative functions of another business as to render those 

employees’ work administrative in nature. But unlike the experts or 

consultants contemplated by the regulations who spend their days 

advising and consulting with other businesses, Case Managers do not 

administer the state of Texas. Indeed, they have no contact with the 

state at all. Using the same example as above, a bank teller does not 

become exempt because his work pertains to a single large account, and 

a paralegal does not become exempt because she works exclusively on a 

lawsuit brought by a single client. Simply put, these workers do not 

perform “work directly related to the management or general business 

operations of . . . the employer’s customers.” 29 C.F.R. § 541.200(a) 

(emphasis added). Their work is, at most, tangentially related to the 

administration of their employer’s client’s business affairs. To hold 

otherwise would effectively invert the rule of construction applicable 

here, that “exemptions are to be narrowly construed against the 

employers seeking to assert them.” Arnold, 361 U.S. at 392. And in any 
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event, Case Managers perform none of the administrative duties cited 

in the regulations for the state of Texas—they perform utilization 

review, comparing clinical information received from doctors to criteria 

established by Centene. The character and quality of that work is not 

administrative when viewed from the perspective of either Centene or 

Texas. See Davis, 587 F.3d at 534–35 (rejecting the argument that loan 

underwriters’ perform administrative work for a bank’s customers); 

Parker v. Syniverse Technologies, Inc., No. 8:10–cv–1635–T–30TBM, 

2011 WL 3269639, at *7 (M.D. Fla. Aug. 1, 2011) (holding that merely 

“providing the service to customers that [the employer] was in the 

business of providing” is insufficient to render an employee an exempt 

administrator of the employee’s customers). 

Because Case Managers do not perform work “directly related to 

the management or general business operations” of the Centene or its 

customer, the district court properly granted summary judgment on 

Centene’s administrative exemption defense.  

(4) Case Managers do not exercise discretion and 

independent judgment with respect to matters of 

significance. 
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 Centene’s administrative exemption defense fails for an 

independent reason: Case Managers do not exercise discretion and 

independent judgment with respect to matters of significance. Instead, 

they use skill in applying well-established criteria—a duty flatly 

inconsistent with administrative work.  

Case Managers’ job requires them to strictly apply facts to 

guidelines. ROA.3326; ROA.3375; ROA.3418; ROA.4258–59; ROA.4266; 

ROA.4270. Centene requires Case Managers to conduct their reviews 

using Centene’s policies and procedures. ROA.3285-86; ROA.3288; 

ROA.3642–43; ROA.3445; ROA.3464. Centene’s policies and procedures 

restrict Case Managers to using Centene’s criteria, dictate the order in 

which Case Managers reviewed authorizations, and spell out exactly 

what information Case Managers need to include in their notes. 

ROA.3363; ROA.3437; ROA.3283–84; ROA.3467; ROA.3326; ROA.3421. 

Indeed, Centene specifically instructs Case Managers that they must 

approve authorizations that meet criteria and that they should not be 

“subjective” when reviewing authorizations. ROA.4240; ROA.3285–86, 

ROA.3288. The criteria themselves severely limit Case Managers’ 

decision-making authority. ROA.3285; ROA.3285–86, ROA.3288; 
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ROA.3277–78, ROA.3315. The criteria operate as checklists with 

objective metrics, symptoms, or diagnoses that Case Managers compare 

to clinical information collected and interpreted by the healthcare 

providers before the providers submitted authorization requests. 

ROA.3415; ROA.3533–39; ROA.3324; ROA.3343; ROA.3375; ROA.3392. 

Centene’s computer system operates as the company’s final control 

mechanism, preventing Case Managers from deviating from Centene’s 

policies, procedures, guidelines, or criteria. ROA.3374–75; ROA.3423; 

ROA.3480; ROA.3561. Failure to meet accuracy, quota, or production 

timelines in applying Centene’s criteria results in corrective action. 

ROA.3307–08; ROA.3407; ROA.3305–09; ROA.3550–52; ROA.3424. All 

of these instruments restrict Case Managers from exercising discretion 

and judgment with respect to matters of significance. 

a. Centene’s detailed criteria foreclosed the 

exercise of discretion and independent 

judgment. 

 

Centene requires Case Managers to use highly-detailed and 

objective criteria when reviewing authorizations. Exemptions under the 

FLSA are not available where employees “apply well-established 

techniques or procedures described in manuals or other sources within 
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closely prescribed limits to determine the correct response to an inquiry 

or set of circumstances.” 29 C.F.R. § 541.704; Vela v. City of Houston, 

276 F.3d 659, 676 (5th Cir. 2001) (holding employees did not exercise 

consistent discretion and judgment where employer’s orders strictly 

defined the actions or techniques the employee used); Zannikos v. Oil 

Inspections (U.S.A.), Inc., 605 Fed. Appx. 349, 354 (5th Cir. March 27, 

2015) (same); see also Schaefer, 358 F.3d at 401 (stating that the 

purpose of detailed guidelines and procedures “is to create conformity 

which has the practical effect of minimizing discretion”); Gallegos, 484 

F. Supp. 2d at 596–97 (“[A]n employee who merely applies his 

knowledge in following prescribed procedures or determining which 

procedure to follow . . . is not exercising discretion and independent 

judgment.”); Bullard v. Babcock & Wilcox Technical Servs. Pantex, 

L.L.C., 2009 WL 1704251, at *17 (N.D. Tex. June 17, 2009) vacated on 

other grounds sub nom. Stokes v. BWXT Pantex, L.L.C., 424 F. App’x 

324 (5th Cir. 2011) (holding administrative exemption inapplicable 

where employees followed mandatory instructions to apply well-

established policies and procedures). 
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 Centene provides objective screening criteria, as required by 

Texas law, for Case Managers to use when reviewing authorizations. 

See Tex. Ins. Code § 4201.153; ROA.3642–43. Case Managers do not 

need to evaluate, assess, or interpret the clinical information because 

this task is already done by the healthcare provider. ROA.4227; 

ROA.4219–20; ROA.3366; ROA.3421–22; ROA.3415. Rather, Case 

Managers only need to review the clinical information for the “keyword” 

that matches the metric, symptoms, or diagnoses required by the 

criteria. ROA.4272, 4273; ROA.2368; ROA.3364; ROA.3421; ROA.3432, 

ROA.3322. Once Case Managers find the matching words or metrics, 

they merely compare them to the criteria. ROA.3415; ROA.3326; 

ROA.3375; ROA.3418; ROA.4258–59; ROA.4266; ROA.4270. If Case 

Managers do not know the definition of a given term, Centene provides 

materials to look up the term. ROA.3475–76; ROA.3365–66; ROA.3383; 

ROA.3438; ROA.4217–18; ROA.4245. 

 Citing to Texas Insurance Code § 4201.153, Centene incorrectly 

claims Case Managers exercise discretion and independent judgment 

because the statute requires the screening criteria to be “flexible.” Br. 

for Appellant at 50. But Centene misconstrues the meaning of “flexible” 
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in this context. The screening criteria are “flexible” in that they allow 

several options to meet one of several criteria indicating medical 

necessity. ROA.3562; ROA2443. For example, a diagnosis of ascites will 

meet the relevant criteria if (1) it was a new onset or (2) the patient had 

a temperature above 100.4°F per rectum. ROA.3562. Since either 

criterion may be present for the treatment to be approved, the criteria 

are flexible. But each criterion itself is an objective metric or statement 

that does not allow for interpretation. To the extent that Texas law 

requires flexibility in the application of the criteria themselves, such 

flexibility is applied by Medical Directors, who have authority to 

overrule Centene’s criteria and find medical necessity, and not by Case 

managers, who have no such authority. ROA.3451. 

 Centene argues that Case Managers interpret the criteria, citing 

its Policy and Procedure and InterQual for examples. These examples 

actually illustrate the routine and mechanical nature of Case Managers’ 

duties. Centene’s Policy and Procedures provide bullet-pointed lists of 

metrics, symptoms, and diagnoses that need to be present in the clinical 

information. ROA.3533–39; InterQual’s “green light/red light” system is 

even simpler to use, providing a criteria checklist linked to a glossary of 
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medical terminology and detailed notes about how to apply criteria to 

the facts. ROA.3414; ROA.3323–24; ROA.3343; ROA.3382; ROA.3414; 

ROA.3433–35. Case Managers only have to review the clinical 

information that has already been interpreted by the healthcare 

provider and see if it matches the criteria checklist. ROA.4227; 

ROA.4219–20; ROA.3366; ROA.3421–22; ROA.3415.  

Centene reaches for the minor choices Case Managers make, 

citing, for example, “determining what clinical information . . . was 

pertinent,” and “identifying missing information” as examples of 

supposed discretion and independent judgment with respect to matters 

of significance. Br. for Appellant at 57. But these arguments prove far 

too much. “The regulations recognize that almost every employee 

exercises some discretion, as for example in selecting the order in which 

to perform different duties. To demonstrate administrative status, 

however, the discretion and independent judgment exercised must be 

real and substantial . . . .” Clark v. J.M. Benson Co., Inc., 789 F.2d 282, 

287–88 (4th Cir. 1986) (emphasis added); See In re Novartis Wage and 

Hour Litigation, 611 F.3d 141, 157 (2d Cir. 2010) (employees relatively 
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minor choices are insufficient to demonstrate discretion and 

independent judgment within the meaning of the regulations). 

Centene’s corporate policies and checklist criteria are highly 

detailed and rigid, and do not allow Case Managers to consistently 

exercise discretion and independent judgment. See 29 C.F.R. § 541.704 

(stating exemptions are unavailable for employees merely applying 

well-established techniques or procedures described in manuals or other 

sources); Vela, 276 F.3d at 676 (holding employees did not exercise 

consistent discretion and judgment where employer’s orders strictly 

defined the actions or techniques the employee used); Allen v. Coil 

Tubing Servs., L.L.C., 846 F. Supp. 2d 678, 712 (S.D. Tex. 2012) aff’d, 

755 F.3d 279 (5th Cir. 2014) (denying summary judgment where 

employer failed to show data gathering and computer input tasks 

entailed intellectual functions requiring consistent exercise of discretion 

and judgment); Zannikos, 605 Fed. Appx. 349 at 354 (finding no 

exercise of discretion or independent judgment where employees’ 

primary duties “did not entail making discretionary decisions based on 

guidelines but rather strictly applying guidelines and reporting 

noncompliance”). 
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At its core, Centene asks this Court to commit the same mistake 

courts have identified as “the most frequent cause of misapplication of 

the term ‘discretion and independent judgment,’” that is, “failure to 

distinguish it from the use of skill in various respects.” See Schaefer, 

358 F.3d at 404 (citations omitted). As the regulations make clear, the 

exercise of discretion and independent judgment “must be more than 

the use of skill in applying well-established techniques, procedures or 

specific standards described in manuals or other sources.” 29 C.F.R. § 

541.202(e); 29 C.F.R. § 541.704. In this case, Centene’s criteria do not 

function as some vague background principle informing the exercise of 

discretion or judgment. Applying Centene’s objective criteria is the sine 

qua non of Case Managers’ job. This task involves the use of skill. See 

Wage and Hour Opinion Letter, 1999 WL 1002401, at *1 (May 17, 1999) 

(loan officers use skill in applying facts supplied by a borrower to the 

employer’s loan guidelines); Schaefer, 358 F.3d at 405 (using knowledge 

to follow procedures or to decide which procedures to follow, or deciding 

whether certain standards are met, is not “discretion and independent 

judgment”). 
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b. The DOL’s factors demonstrate that Case 

Managers do not exercise discretion and 

independent judgment. 

 

 Moreover, none of the factors cited by the DOL as consistent with 

the exercise of discretion and independent judgment are present here. 

The factors set forth in the regulations demonstrate that the exercise of 

discretion and independent judgment must be real and substantial—the 

kind of work typically performed by “persons who formulate policy 

within their spheres of responsibility” or “exercise authority to commit 

the employer in a substantial respect, financial or otherwise.” Cooke, 

993 F. Supp. at 65 (citations omitted). Case Managers’ primary duty of 

utilization review bears no resemblance to such exempt work. 

i. Case Managers do not affect Centene’s 

business operations to a substantial 

degree. 

 

Case Managers do not affect Centene’s business operation to a 

substantial degree. Instead, they provide the day-to-day utilization 

review services Centene contracts to provide. ROA.4514. Like all 

workers, Case Managers failure to produce the service Centene would 

affect Centene’s business. But financial effect alone does not 

demonstrate an employee’s work substantially affects an employer’s 
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business operations. See 29 C.F.R. § 541.202(f) (stating an employee 

does not exercise discretion and judgment merely because the employer 

will experience financial losses if the employee fails to perform the job 

properly.”); Martin v. Cooper Elec. Supply Co., 940 F.2d 896, 906 (3d 

Cir. 1991). If financial effect were sufficient to show discretion and 

judgment, any group of employees affecting an employer’s financial 

health would satisfy the exemption.” Id.; see also Novartis, 611 F.3d at 

156 (sales representatives did not affect general operations to a 

substantial degree); Dalheim, 918 F.2d at 1231 (“[T]hat a worker’s poor 

performance may have a significant profit-and-loss impact is not 

enough to make that worker an exempt administrator”). 

ii. Centene does not authorize Case 

Managers to deviate from company 

policy. 

 

 Centene forbids Case Managers to deviate from its policies 

without its approval. Case Managers are required to use objective and 

consistent criteria checklists, containing detailed definitions, metrics, 

and notes. ROA.3324; ROA.3343; ROA.3375; ROA.3392; ROA.3414; 

ROA.3423; ROA.3433–35. Once criteria are applied, Centene does not 

allow Case Managers to make contrary decisions. ROA.4240. Centene 
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undisputedly precludes Case Managers from denying authorizations. 

ROA.3449–51; ROA.3453–54; ROA.3468. Case Managers may only 

approve authorizations if Centene’s criteria are satisfied. ROA.4240. 

Centene has established a mechanism for the company to deviate from 

its own criteria: a Medical Director performing a Level II may find 

medical necessity even if Centene’s criteria are not met. ROA.3451. 

That Centene chose to vest this authority at a higher level underscores 

Case Managers’ lack of discretion and independent judgment.  

iii. Case Managers’ primary duty does not 

include providing advice to 

management. 

 

 Centene admits Case Managers’ most important duty is 

utilization review. ROA.3277–78, 3315; see Br. for Appellant at 23. 

Reviewing, setting, or changing Centene’s policies and procedures is not 

Case Managers’ primary purpose. ROA 3393–94; ROA.3351–52; 

ROA.4235–38. Indeed, Centene’s corporate representative testified that 

some Case Managers never review policies and procedures and 

estimated that Case Managers spend, on average, one to five percent of 

their time on this task. ROA.2555; ROA.3351–3352. While a few 

individuals provided some feedback on policies and procedures, it was 
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not their primary duty nor was it the predominant use of their time. See 

29 C.F.R. § 541.700 (noting amount of time spent performing exempt 

work as useful guide to determining primary duty). The term “primary 

duty” means the “principal, main, major or most important duty that 

the employee performs.” 29 C.F.R. § 541.700(a). Here, there can be no 

dispute that reviewing Centene’s policies, which Case Managers 

performed either rarely or never, was not part of Case Managers’ 

primary duty of utilization review. In any event, providing 

recommendations to management, without more, is insufficient to 

support a finding of discretion and independent judgment with respect 

to matters of significance. See Zannikos, 605 Fed. Appx. 349 at 357. 

iv. Case Managers’ primary duty does not 

encompass any of the remaining factors 

demonstrating discretion and 

independent judgment with respect to 

matters of significance. 

 

 Case Managers’ primary duty of utilization review simply does not 

encompass any of the remaining duties consistent with the exercise of 

discretion and independent judgment with respect to matters of 

significance. Case Managers do not “formulate or interpret Centene’s 

policies”—they apply Centene’s criteria. Case Managers do not carry 
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out major assignments in conducting the operations of the business. See 

Martin, 940 F.2d at 906 (“[T]o suggest that … [a front line employee] is 

carrying out major assignments is to strain the interpretation of the 

regulation beyond common sense . . . .”). Case Managers do not commit 

Centene to a substantial degree or negotiate and bind the company on 

significant matters. Rather, Case Managers can only approve 

authorizations that meet all of Centene’s objective criteria. Case 

Managers do not provide consultation or expert advice to management; 

they are not involved in planning Centene’s business objectives; they do 

not investigate and resolve matters of significance on behalf of 

management; and they do not represent the company in handling 

complaints, arbitrating disputes or resolving grievances. 29 C.F.R. § 

541.202(c).  

(5) Prior authorities confirm that Centene’s Case 

Managers do not qualify for the administrative 

exemption. 

 

Without much support in the exemption itself, Centene attempts 

to create an exemption by analogy: likening Case Managers to 

insurance adjusters. But Case Managers’ primary duty of utilization 

review is not analogous to claims adjustors’ primary job duty, which is 
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to investigate claims, advise management on liability, negotiate claims 

settlements, manage litigation, set claims reserves, and process 

treatment claims. See, e.g., Cheatham, 465 F.3d at 585; Withrow v. 

Sedgwick Claims Mgmt. Servs., Inc., 841 F. Supp. 2d 972, 974 (S.D. W. 

Va. 2012).6  

In any event, the DOL and this Court have both disapproved of 

finding exemptions by analogy. Wage & Hour Div., U.S. Dep’t of Labor, 

Administrator’s Interpretation, No. 2010-1, 2010 WL 1822423, at *9 

(Mar. 24, 2010) (“[T]he administrative exemption is only applicable to 

employees that meet the requirements set forth in 29 C.F.R. § 541.200. 

The regulation at 29 C.F.R. § 541.203(b) merely provides . . . 

example[s].”). The exempt or nonexempt status of any particular 

                                                           
6 Insurance adjusters’ exemption status itself represents a close case, occupying the 

outer limits of what the administrative exemption will bear. Before the DOL 

effectively resolved the issue in 2004, federal courts were deeply split over whether 

insurance adjusters qualified for the administrative exemption. Compare Robinson-

Smith v. Government Employees Ins. Co., 323 F.Supp.2d 12 (D.D.C. 2004) (finding 

insurance adjusters nonexempt) with Smith v. Government Employees Ins. Co., 590 

F.3d 886 (D.C. Cir. 2010) (finding insurance adjusters exempt). Some states, most 

notably California, continue to adhere to their original position that claims 

adjusters do not qualify for the administrative exemption. See Harris v. Superior 

Court, 144 Cal.Rptr.3d 289, 292 (Cal. App. 2012). Because insurance adjusters’ 

exemption status involves a particularly close question, it would be imprudent to 

reason by analogy to some, but not most, of insurance adjusters’ job duties. In 

drawing an analogy to insurance adjusters, Centene effectively identifies the most 

marginal cases in its favor and then asks this Court to push those authorities well 

beyond their breaking point. 
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employee “must be determined on the basis of whether the employee’s . . 

. duties meet the requirements of the regulations.” 29 C.F.R. § 541.2. 

Zannikos, 605 Fed. Appx. 349 at 359 (citing Cheatham, 465 F.3d at 585 

n.7, 586) (emphasizing that insurance adjusters, who “mak[e] . . . 

discretionary decisions based on guidelines” must be held in contrast 

with employees who “strictly apply[] guidelines.”). 

Even if such analogies are to be made, Case Managers bear a far 

greater resemblance to employees recognized as non-exempt. One 

example provided by the DOL is “examiners or graders,” who “perform 

work involving the comparison of products with established standards 

which are frequently catalogued.” 29 C.F.R. § 541.203(h). Like the 

examiners or graders, Case Managers use their skills and defined 

standards to perform their primary duty. As the example clarifies, 

merely comparing provider information with established standards is 

not an administrative function. See Op. Letter FLSA2007-7 (Dep’t of 

Labor Feb. 8, 2007) (concluding case managers’ on-going, day-to-day 

case management services were not administrative functions directly 

related to managing the company’s business or any business of the 

company’s client’s customers). 
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D. Case Managers Do Not Qualify for the Professional 

Exemption. 

 

Case Managers similarly fail to qualify for the professional 

exemption. The Case Manager position requires only a high school 

diploma and a year of technical school. As the governing regulations 

explain, the professional exemption covers employees who have 

acquired advanced knowledge through a prolonged course of specialized 

instruction—people like such as doctors, lawyers, and engineers. The 

regulations explicitly place Licensed Vocational Nurses—the minimum 

qualification required to perform Case Managers’ duties—outside the 

exemption’s scope. It is equally irrelevant that Case Managers possess 

limited clinical experience. The learned professional exemption “does 

not apply to occupations in which most employees have acquired their 

skill by experience rather than by advanced specialized intellectual 

instruction.” 29 C.F.R. § 541.301(d). 

(1) The professional exemption. 

 

 The FLSA exempts individuals employed in a “bona fide 

professional capacity.” 29 U.S.C. § 213(a)(1). The regulations explain 

that to qualify for the professional exemption, an employee must be one 

whose primary duty is the performance of work requiring advanced 
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knowledge in a field of science or learning customarily acquired by a 

prolonged course of specialize knowledge or instruction. 29 C.F.R. § 

541.300. The “primary duty” element of the professional exemption 

contains three components: (a) the employee must perform work 

requiring advanced knowledge, which includes the consistent exercise of 

discretion and judgment; (b) the advanced knowledge must come from a 

field of science or learning; and (c) the advanced knowledge must be 

customarily acquired by a prolonged course of specialized intellectual 

instruction. 29 C.F.R. § 541.301(a). 

The learned professional exemption is limited to positions where a 

standard prerequisite for the job requires specialized academic training. 

29 C.F.R. § 541.301(d); Young v. Cooper Cameron Corp., 586 F.3d 201, 

206 (2d Cir. 2009). The exemption is not available for occupations that 

“customarily may be performed with only the general knowledge 

acquired by an academic degree in any field, with knowledge acquired 

through an apprenticeship, or with training in the performance of 

routine mental, manual, mechanical or physical processes.” 29 C.F.R. § 

541.301(d). The exemption similarly does not apply where most 
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employees acquired skill through experience rather than advanced 

specialized intellectual instruction. Id.   

“The best prima facie evidence that an employee meets this 

requirement is possession of the appropriate academic degree.” Id. 

Occupations requiring only a four-year degree in any field, an 

associate’s degree, or completion of a specialized-training short course 

as a standard prerequisite for entrance into the field do not qualify for 

the learned professional exemption. 69 Fed. Reg. 22150 (Apr. 23, 2004); 

Op. Letter FLSA2008-10NA (Dep’t of Labor June 9, 2008) (service 

coordinator position did not require advanced knowledge customarily 

acquired by prolonged specialized instruction when academic 

prerequisite was an associate’s degree); see also Vela, 276 F.3d at 675–

76 (holding the learned professional exemption was not satisfied where 

paramedics and emergency medical technicians only had to respectively 

complete 880 and 200 hours of specialized training). Importantly, the 

FLSA’s regulations specifically identify LPNs and other similar health 

care employees as not qualifying for the learned professional exemption, 

as the positions do not require specialized advanced academic 

knowledge. 29 C.F.R. § 541.301(e)(2). Indeed, the DOL drafted section 
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541.301(a) to “ensur[e] that nothing in this section can be interpreted as 

allowing the professional exemption to be claimed for licensed practical 

nurses . . . .” 69 Fed. Reg. 22149 (April 23, 2004). 

(2) The qualifications for the Case Manager position 

do not meet the requisite level of knowledge for 

the professional exemption. 

 

Here, the Case Manager position does not qualify for the 

professional exemption because it does not require advanced 

educational training or instruction. LPNs and LVNs, who typically have 

one year of coursework, are qualified, and are in fact, hired to do the 

job. See ROA.3554–59; ROA.3428; ROA.3325; Tex. Ins. Code §§ 

4201.002, 4201.252. LPNs and LVNs are explicitly excluded from 

satisfying the learned professional exemption. 29 C.F.R. § 541.301(e)(2). 

Accordingly, the Case Manager position lacks the required “knowledge 

of an advanced type . . . customarily acquired by a prolong course of 

specialized instruction” for the professional exemption. 29 C.F.R. § 

541.301(d); see Young, 586 F.3d at 206.  

That some Case Managers are RNs is irrelevant because it is 

undisputed that the job position itself does not require an RN license. 

The exemption’s focus is on whether the position has a prerequisite of 
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specialized advanced knowledge, not whether the individuals working 

have advanced knowledge. See Dybach v. State of Florida Dep’t of 

Corrections, 942 F.2d 1562, 1565 (11th Cir. 1991) ([T]he determinative 

factor is the job requirement and not the education in fact acquired by 

the employee); Debejian v. Atlantic Testing Labs., Limited, 64 F. Supp. 

2d 85, 88–89 (N.D.N.Y. 1999) (same). The learned professional 

exemption is unconcerned with whether an employer hires employees 

with higher levels of education than the position requires. See Kadden 

v. VisuaLex, LLC, 910 F. Supp. 2d 523, 539 (S.D.N.Y. 2012) (holding 

graphic consultant possessing a law degree was not a learned 

professional where an advanced degree was not required for the 

position); Zubair v. EnTech Eng’g P.C., 808 F. Supp. 2d 592, 598 

(S.D.N.Y. 2011) (same). 

(3) Case Managers do not perform work that is 

predominantly intellectual in character. 

 

Even if Centene could show that the Case Manager position 

requires advanced knowledge (which it cannot), the professional 

exemption still does not apply because Case Managers do not perform 

work that is “predominantly intellectual in character” and that requires 

the consistent exercise of discretion and judgment. 29 C.F.R. § 
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541.301(b). Such work is distinguishable from work where performance 

is “of routine mental, manual, mechanical or physical.” Id. “An 

employee who performs work requiring advanced knowledge generally 

uses the advanced knowledge to analyze, interpret or make deductions 

from varying facts or circumstances.” Id. This element requires courts 

to examine whether a particular position requires the employee to 

consistently apply the advanced knowledge, not whether the individual 

in the position has an advanced degree. Stell v. Eng’g & Fire 

Investigations, Inc., 2007 WL 1295838, at *3 (S.D. Tex. Apr. 30, 2007); 

Op. Letter FLSA2005-28 (Dep’t of Labor Aug. 26, 2005). The fact that 

previous experience or training proves useful or helpful does not change 

the focus of inquiry. See Stell, 2007 WL 1295838, at *3. 

As already discussed, Case Managers’ primary duty is utilization 

review, and by design, Case Managers do not exercise discretion and 

independent judgment in performing this primary duty. Indeed, Case 

Managers testified that all that was required to perform the job was 

knowledge of medical terminology and Centene’s systems. ROA.3363; 

ROA.3439; ROA.4261; ROA.63; ROA.4255. Case Managers’ primary 

duty consists of taking clinical information already collected and 
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gathered by someone else and seeing if it matches specific criteria, a 

task that is more routine mental work than predominantly intellectual 

in character. See FLSA2007-5 (Dep’t of Labor Feb. 1, 2007) (stating 

radiology technologists, although highly skilled and requiring 

significant training, performed more routine mental, manual, 

mechanical or physical work as opposed to predominantly intellectual). 

Because Centene’s strict policies, procedures, and criteria do not allow 

for discretion or independent judgment, the professional exemption 

defense does not apply. 

(4) Case Managers’ experience does not require 

application of the professional exemption. 

 

Centene argues the Case Manager position requires advanced 

knowledge because Centene requires two years of experience in addition 

to an LPN, LVN, or RN degree. ROA.3554–59. This argument ignores 

the actual education requirement. Section 541.301(d) explicitly states 

that the exemption does not apply to professions in which most 

employees acquire their skill by experience as opposed to advanced, 

specialized intellectual instruction. The “customarily acquired” 

exception allows experience to satisfy the education element only in the 

narrow circumstance where specialized academic training is otherwise a 

      Case: 15-50606      Document: 00513299819     Page: 90     Date Filed: 12/08/2015



76 
 

standard prerequisite for entry into the profession. 29 C.F.R. § 

541.301(c). “[F]or example, the learned professional exemption is 

available to the occasional lawyer who has not gone to law school, or the 

occasional chemist who is not the possessor of a degree in chemistry.” 29 

C.F.R. § 541.301(d). But that exception only applies “to the rare 

individual who, unlike the vast majority of others in the profession, 

lacks the formal educational training and degree.” Young, 586 F.3d at 

206; see also Pignataro v. Port Auth. of New York & New Jersey, 593 

F.3d 265, 270 (3d Cir. 2010). The Case Manager position does not 

require an advanced degree—it only requires a LPN or LVN 

certificate—and falls outside the exception. ROA.3554–59. 

CONCLUSION 

 

The judgment of the district court should be affirmed.  

 

Respectfully submitted, 

 

Dated: December 8, 2015    
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