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STATEMENT IN SUPPORT OF ORAL ARGUMENT 

         Appellee Tony Gunter respectfully requests oral argument in this 

case. This appeal principally requires the Court to determine whether 

the jury acted reasonably in concluding that Gunter could perform the 

essential functions of his job as contemplated by the Americans with 

Disabilities Act. As this Court has recognized, that inquiry “is highly fact 

specific.” See Hoskins v. Oakland Cty. Sheriff’s Dep’t, 227 F.3d 719, 726 

(6th Cir. 2000). Oral argument will allow the parties to highlight the key 

evidence underlying the jury’s verdict and clarify the relevance of that 

evidence within the applicable legal framework.
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STATEMENT OF JURISDICTION 

 Appellee Tony Gunter agrees with appellant Bemis Company Inc.’s 

(“Bemis”) jurisdictional statement, adding only that Gunter timely filed 

a notice of cross-appeal on October 3, 2017. Notice of Cross-Appeal, R.134, 

PageID.3314. 

INTRODUCTION AND SUMMARY OF THE ARGUMENT 

This case is about an employer’s misplaced insistence that courts 

and juries alike must grant unblinking deference to the employer’s 

judgment that an employee cannot perform his essential job functions—

despite all manner of evidence to the contrary.  

Time and again, this Court has squarely rejected the argument. A 

job’s essential functions “should reflect the actual functioning and 

circumstances of the particular enterprise involved.” Hall v. United 

States Postal Serv., 857 F.2d 1073, 1079 (6th Cir. 1988). “[C]ourts are not 

‘required to give deference to [the employer’s] judgment….’” Rorrer v. City 

of Stow, 743 F.3d 1025, 1040 (6th Cir. 2014). 

Here, the evidence overwhelmingly demonstrated that Gunter 

could perform the essential functions of his job. Following a workplace 

injury, Gunter performed his duties without issue for over a year before 

Bemis, his employer, belatedly decided that he was unqualified. Gunter’s 
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supervisors universally praised his performance—both before and after 

his injury. Bemis’s managers conceded that they terminated Gunter 

without consulting anybody who worked with Gunter and before 

engaging in any interactive process. The jury heard testimony from 

Gunter’s coworkers and supervisors that Bemis’s lifting restrictions do 

not accurately capture Bemis’s de facto policies or the actual functioning 

of the workplace. And the functional capacity evaluation, on which Bemis 

relies heavily, failed to demonstrate any unfitness for duty. On the 

contrary, the report confirmed that Gunter could lift 40 pounds—the 

maximum weight Bemis’s supervisors permit press workers to lift 

unassisted. Relying on the report, Gunter’s doctor specifically authorized 

Gunter to continue working. “The inquiry into whether a function is 

essential,” and whether an employee can perform the essential functions 

in light of his disability, “is highly fact specific.” See Mosby-Meachem v. 

Memphis Light, Gas & Water Div., 883 F.3d 595, 605 (6th Cir. 2018). The 

jury in this case drew upon ample evidence in reaching the result that it 

did. 

Bemis’s attacks on the damages award are equally groundless. 

Bemis’s suggestion that the employee should bear the burden of proving 
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mitigation contravenes binding Sixth Circuit precedent. The employer—

not the victim of discrimination—bears the burden of demonstrating that 

“there were substantially equivalent positions which were available” and 

the plaintiff “failed to use reasonable care and diligence in seeking such 

positions.” Pittington v. Great Smoky Mountain Lumberjack Feud, LLC, 

880 F.3d 791, 800 (6th Cir. 2018). And in any event, the jury heard more 

than sufficient evidence to determine that Gunter diligently looked for 

comparable replacement work. As the jury heard, Gunter learned that an 

illiterate 54-year-old man with an eighth-grade education faces grave 

difficulty in replacing well-paying factory work. For similar reasons, the 

district court did not abuse its considerable discretion in electing to 

award Gunter front pay rather than order reinstatement. Bemis never 

offered Gunter reinstatement. Its managers made clear that Gunter was 

not eligible to rejoin the company. The court heard evidence that 

reinstatement would risk displacing other workers and igniting 

workplace hostility. 

The district court did, however, commit reversible error in one 

respect. The district court reduced Gunter’s damages award by 

$85,057.76 on the theory that the jury lacked sufficient evidence to award 
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Gunter the value of his lost health and dental insurance benefits. This 

holding rested on a number of legal and factual errors. The district court 

held that damages attributable to lost benefits must be calculated 

according to their replacement cost value—not the value of the lost 

benefits themselves. But this Court has explicitly approved of awards 

based on the value of the lost policy. See Blackwell v. Sun Elec. Corp., 696 

F.2d 1176, 1185-86 (6th Cir. 1983). Even if proof of replacement cost 

value was required, the jury heard evidence that Gunter’s replacement 

insurance was more expensive than Bemis’s. The jury thus had sufficient 

evidence to award damages regardless of the proper metric. Last, even if 

the district got it right on the law and the facts, it erred on the remedy. 

This Court’s precedent directs courts to make victims of discrimination 

whole. When a district court employs an improper damages methodology, 

the appropriate remedy is recalculating the damages. The district court 

failed to heed these teachings when it vacated a portion of Gunter’s 

damages award entirely.  

For these reasons, the district court’s judgment should be affirmed 

in part, reversed in part, and remanded with instructions to reinstate the 

jury’s original damages award.  
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STATEMENT OF THE ISSUES 

Gunter agrees with Bemis’s statement of issues one and two. With 

respect to the third issue, Gunter frames the issue as follows: 

3. Did the district court abuse its discretion in determining that 

front pay, rather than reinstatement, was the appropriate equitable 

remedy in this case? 

Gunter also raises two additional issues: 

4. Did the district court err in granting Bemis’s request to reduce 

Gunter’s damages award by $85,057.76? 

5. Has Bemis waived any claim that it is entitled to a new trial? 

STATEMENT OF THE CASE 

I. FACTS. 

A. The Parties.  

 

 Bemis is a Wisconsin-based company specializing in the global 

manufacture and supply of packaging goods. Transcript, R.141, 

PageID.3620. Bemis operates 22 plants in North America, including one 

in Shelbyville, Tennessee. Id., PageID.3620, 3724.  
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Gunter worked at Bemis’s Shelbyville plant for 25 years. 

Transcript, R.140, PageID.3462, 3484, 3554. Gunter was 54 years old at 

the time of trial. Transcript, R.142, PageID.4079. 

Gunter is functionally illiterate. Transcript, R.140, PageID.3463. 

He quit school after the eighth grade, largely because of his inability to 

read. Id., PageID.3463; Transcript, R.142, PageID.4010. Gunter can read 

some very limited words and phrases—for example, numbers, bathroom 

signs, “yes,” “no,” and short phrases such as “call me.” Transcript, R.140, 

PageID.3509; Transcript, R.142, PageID.4009, 4011-12. But his reading 

ability is “minimal”—he cannot, for example, “read[] a letter completely 

from beginning to end.” Id., PageID.4009. 

Gunter learned about Bemis’s predecessor company in 1989. 

Transcript, R.140, PageID.3464-65; Transcript, R.142, PageID.4015. 

After Gunter revealed that he could not fill out a job application, an 

employer representative agreed to hire Gunter on a trial basis. 

Transcript, R.140, PageID.3465. Gunter quickly impressed his 

supervisors with his ability, and the company soon promoted Gunter to a 

full-time position. Id.  
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B. The Essential Functions of the Press Operator and 

Press Assistant Jobs at Bemis’s Shelbyville Plant. 

 

Bemis’s Shelbyville facility principally produces synthetic printed 

material used in manufacturing Huggies diapers. Transcript, R.142, 

PageID.3839-40, 3867. Bemis operates six industrial-scale printing 

presses at its Shelbyville plant. Id., PageID.3935. The presses measure 

approximately 15 to 16 feet tall and 150 feet long. Transcript, R.140, 

PageID.3468, 3524. Each press has a series of steps, ladders, and 

platforms designed to allow workers to access its components and 

perform different tasks. Id., PageID.3469-70; Transcript, R.141, 

PageID.3796-97. 

Employees assigned to a single press work in teams of two or three. 

Transcript, R.140, PageID.3472, 3520-21; Transcript, R.142, 

PageID.3862, 3933. Formally, Bemis’s press workers fall under one of 

three job titles: Press Operator, Press Assistant, or Press Helper. 

Transcript, R.140, PageID.3521. Functionally, however, the three 

positions blend together. Id., PageID.3522; Transcript, R.142, 

PageID.3879. Regardless of title, press workers are expected to help each 

other as needed. Transcript, R.140, PageID.3473; Transcript, R.142, 

PageID.3879, 3930, 3995. As one Bemis supervisor explained it, “[W]e 
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work as a team.... We work with each other. They need help, we all help 

each other.... [I]t’s...not one person [that] does everything. All of them 

work together.” Transcript, R.142, PageID.3866.  

Gunter primarily worked as a Press Assistant. Transcript, R.140, 

PageID.3467; Transcript, R.141, PageID.3621. He frequently filled in as 

a Press Operator, however. Transcript, R.140, PageID.3470-71; 

Transcript, R.141, PageID.3621; Transcript, R.142, PageID.3879. 

One press worker is typically assigned to the back of each press. 

Transcript, R.142, PageID.3864. His main job is to load rolls of raw 

material into the press using a mechanical hoist. Transcript, R.140, 

PageID.3482; Transcript, R.142, PageID.3864-65, 3868-70. The same 

person is also responsible for refilling the press with ink. Transcript, 

R.142, PageID.3864-65. To perform that task, the employee rolls a cart 

carrying six to eight five-gallon buckets into the ink room. Transcript, 

R.140, PageID.3477; Transcript, R.142, PageID.3865. He then uses a 

dipper to transfer ink from large barrels into the buckets, then rolls the 

cartful of buckets back to the press. Transcript, R.140, PageID.3477; 

Transcript, R.142, PageID.3865-66. There, the employee lifts the buckets 
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one-by-one and pours the ink into wells located at the base of the press. 

Transcript, R.140, PageID.3477.  

At least one other worker is assigned to the front of the press, where 

the finished product comes out. Transcript, R.142, PageID.3863, 3874. 

Workers at the front of the press use a hoist and a controller to 

mechanically move each roll of printed material on to a large table. Id., 

PageID.3874, 3876, 3899-3900, 3902. Once the press workers complete a 

quality check, other employees collect the finished product using a 

forklift. Id., PageID.3874, 3876, 3895, 3923. 

Press workers also perform certain tasks related to setting up and 

closing down a print job. Workers assigned to Bemis’s 10-color presses 

are required to work in teams of two to remove and replace 10 large 

sleeves used in the printing process. Id., PageID.3934-36. Press workers 

assigned to the eight-color presses must remove and replace eight metal 

gears that attach to the printing cylinders. Id., PageID.3844, 3882, 3907, 

3937-39. 

Press workers must also resolve basic mechanical problems with 

the presses. As one example, workers sometimes must “reweb the press.” 

Transcript, R.140, PageID.3469. Occasionally, the plastic material 
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running through the press “would get jammed, stuck, or break.” Id., 

PageID.3523. When that happened, press employees would remove the 

blockage and restart the press. Id., PageID.3523-24; Transcript, R.142, 

PageID.3892. 

C. The Physical Requirements of the Job. 

 

Bemis formally requires press workers to be able to lift 45 pounds. 

Transcript, R.140, PageID.3522; Transcript, R.142, PageID.3896. In 

practice, however, supervisors tell press employees not to lift anything 

over 40 pounds unassisted. Id., PageID.3896. The five-gallon buckets full 

of ink weigh roughly 20 to 25 pounds each. Transcript, R.140, 

PageID.3476-77; Transcript, R.142, PageID.3865, 3942. The heaviest 

objects that press employees need to lift, without mechanical assistance, 

are the 15- to 40-pound gears used on the eight-color presses. Transcript, 

R.140, PageID.3474; Transcript, R.142, PageID.3907, 3998. But Bemis 

encourages press workers to work in teams to carry the heavier gears, 

and workers regularly do so. Transcript, R.142, PageID.3907-08, 3998. In 

fact, some Press Assistants and Press Helpers cannot carry the heaviest 

gears unassisted and rely on stronger co-workers (such as Gunter) to help 
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carry them. Transcript, R.140, PageID.3475-76; Transcript, R.142, 

PageID.3998. 

Press employees have several tools at their disposal to aid with 

lifting. They frequently use mechanical hoists to lift heavier objects. 

Transcript, R.140, PageID.3473; Transcript, R.142, PageID.3868, 3874, 

3876, 3990, 4000. When using the hoist, the machine “does all the work. 

All [workers] ha[ve] to do [i]s push the button and raise it.” Transcript, 

R.140, PageID.3474; Transcript, R.142, PageID.3870, 3899. Although 

Bemis requires using the lifting equipment for heavier objects, Bemis 

encourages employees to use the equipment to lift objects weighing as 

little as 20 pounds. Transcript, R.142, PageID.3897. The mechanical 

equipment can lift all items that a press worker might be called on to lift 

from waist to shoulder height. Id., PageID.3903.  

Working on the presses does not require employees to work with 

their hands extended overhead. Transcript, R.140, PageID.3480-81; 

Transcript, R.141, PageID.3614, 3631; Transcript, R.142, PageID.3879. 

Raw material is loaded into and unloaded from the press about three to 

four feet off the ground. Transcript, R.142, PageID.3878. Gears and 

sleeves are removed from and attached to the presses from approximately 
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waist high. Transcript, R.140, PageID.3487-88; Transcript, R.142, 

PageID.3998. Gears are stored on a rack with the heaviest gears at the 

bottom, and ladders are available to reach the lighter gears at the top of 

the rack. Transcript, R.141, PageID.3797-98; Transcript, R.142, 

PageID.3987. The carts used to transport buckets of ink sit six inches off 

the ground. Transcript, R.140, PageID.3479; Transcript, R.142, 

PageID.3871. And the wells that employees pour the ink into sit on the 

ground at the base of the presses. Transcript, R.140, PageID.3480. 

Employees do not lift buckets overhead. Id.  

Bemis often refers to any work done on an overhead platform as 

“overhead work.” Id., PageID.3524. But that label does not literally mean 

work performed with hands extended upward. Id., PageID.3469. For 

example, the task of rewebbing the press requires employees to climb a 

ladder to reach a 10-foot-tall platform, but the actual work on the 

platform is performed stooping down or sitting. Id., PageID.3469, 3481, 

3524-25; Transcript, R.141, PageID.3603, 3614.  

Press workers spend the bulk of their time standing and observing 

the presses. Transcript, R.142, PageID.3867. As Gunter’s supervisor 

explained it, “most of the time it ain’t nothing to do.” Id., PageID.3915. 
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“[Y]ou’re not doing nothing but standing around looking at the camera” 

monitoring the press to “make sure...that it’s printing whatever graphic 

you got on there.” Id. Press workers do “very little” climbing. Id., 

PageID.3891. They climb “anywhere [from] twice a week to two or three 

times a day[].” Transcript, R.140, PageID.3469, 3523-24; Transcript, 

R.142, PageID.3892. Gunter’s supervisor testified that press workers 

spend “not...too much time” physically carrying objects. Transcript, 

R.142, PageID.3891. For example, press workers need to refill the ink 

about once every “four to five hours.” Id., PageID.3867. The same 

supervisor testified that the job does not involve a “whole lot of pushing” 

or “too much reaching.” Id., PageID.3910, 3913.  

Press workers themselves come in all shapes and sizes, and both 

men and women do the job. Transcript, R.140, PageID.3480; Transcript, 

R.142, PageID.3908-10, 3927-28. Press workers do not need to work out 

at the gym or maintain peak physical condition to perform the job. Id., 

PageID.3909-10. 

The jury saw other relevant evidence explaining the physical 

demands of the job. Bemis introduced 46 photographs of the work 

environment accurately depicting the plant’s physical layout (although 
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the positioning of the workers is staged and exaggerated). Ex. D-4, 

Photographs, Appendix, pp.230-64. The jury even saw many of the 

physical items used on the job—such as gears and sleeves used on the 

presses—live in the courtroom. Transcript, R.140, PageID.3486; 

Transcript, R.142, PageID.3837, 3938, 4001. The jury saw a great deal of 

evidence—such as gestures and physical demonstrations—that is 

difficult to capture in the appellate record. E.g., Transcript, R.141, 

PageID.3612. 

D. Bemis’s Job Description Does Not Accurately Capture 

the Essential Functions of the Job.  

 

Bemis maintains formal job descriptions for the Press Operator, 

Press Assistant, and Press Helper positions. Ex. P-1, Press Assistant Job 

Description, Appendix, p.4; Ex. P-2, Press Operator Job Description, 

Appendix, p.1. The Press Assistant job description contains a section 

labeled “Physical Requirements”: 
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Ex. P-1, Press Assistant Job Description, Appendix, p.5. 

But the jury heard testimony that the job description does not 

accurately reflect the essential functions of the job. For example, Gunter’s 

supervisor testified that the job description exaggerates the amount of 

time press workers actually spend performing various physical tasks. 

Transcript, R.142, PageID.3892, 3910, 3916. He similarly testified that 

“employees are told not to lift anything over 40 pounds.” Id., 
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PageID.3896. And the job description does not account for the use of 

mechanical equipment or teamwork—both of which Bemis encourages to 

aid in lifting. Transcript, R.140, PageID.3473; Transcript, R.142, 

PageID.3868, 3874, 3876, 3907-08, 3990, 3998, 4000. 

The job description itself also speaks to “[r]easonable 

approximations” that “can vary” and states that “reasonable 

accommodations may be made to enable an individual with disabilities to 

perform the essential functions....” Transcript, R.141, PageID.3662-63.  

In his 25 years on the job, Gunter was never shown or read a job 

description. Transcript, R.140, PageID.3482. 

E. Gunter Is Universally Praised as a Strong and Capable 

Employee.  

 

Throughout his 25-year tenure, Gunter was consistently praised for 

his work. Id., PageID.3465, 3484; Transcript, R.141, PageID.3783; 

Transcript, R.142, PageID.3831, 3881, 3925. As Bemis’s human resources 

manager testified, Gunter was a “hard worker” who “always” received 

positive performance evaluations. Transcript, R.141, PageID.3621-22, 

3680.  
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F. Gunter Injures His Shoulder on the Job. 

 

On January 12, 2013, Gunter injured his right shoulder on the job. 

Gunter was helping another employee remove a six-foot-long sleeve from 

a press. Transcript, PageID.3486, 3526; Transcript, R.141, PageID.3623. 

The other worker dropped his end of the sleeve, causing the sleeve to 

strain Gunter’s right shoulder. Transcript, R.140, PageID.3490; 

Transcript, R.142, PageID.3991. With the help of a supervisor, Gunter 

filed an injury report and workers’ compensation claim. Transcript, 

R.141, PageID.3622; Transcript, R.142, PageID.3930; Ex. P-17, Workers’ 

Compensation Claim, Appendix, p.60; Ex. P-18, Bemis Injury Reporting 

Policy, Appendix, pp.61-67. 

G. Gunter Continues Working with Accommodations 

While Receiving Physical Therapy. 

  

 Despite the injury, Gunter continued to effectively perform his job, 

with some subtle adjustments. Transcript, R.140, PageID.3482, 3483, 

3496; Transcript, R.142, PageID.3831-32. For example, Gunter, who is 

right-handed, switched from using his right arm to his left to lift ink 

buckets. Transcript, R.140, PageID.3479; Transcript, R.141, 

PageID.3585. 
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 Gunter began physical therapy, but the injury persisted. 

Transcript, R.140, PageID.3491, 3528; Transcript, R.141, PageID.3622. 

His right arm would “freez[e] up” when he tried to lift it above his 

shoulder. Transcript, R.140, PageID.3478; Transcript, R.141, 

PageID.3585.  

Gunter continued working as a Press Assistant—and undergoing 

physical therapy—for six months following his injury. Transcript, R.141, 

PageID.3622, 3624, 3631. As Bemis’s human resources manager 

conceded at trial, Gunter “was able to continue working” despite his 

physical restriction. Transcript, R.141, PageID.3624; Transcript, R.142, 

PageID.3831-32. Gunter’s fellow employees “didn’t notice any” problems 

with Gunter’s “ability to perform his job.” Transcript, R.142, 

PageID.3997. Gunter worked full time during this period, including 

significant amounts of overtime. Transcript, R.141, PageID.3624-26, 

3691; Ex. P-34, Gunter Overtime Summary, Appendix, pp.225-27. 

H. Gunter Undergoes Shoulder Surgery, Takes Time to 

Recover, and Returns to Work at Light Duty. 

 

 After six months of physical therapy, Gunter sought out a second 

opinion, and the second doctor recommended surgery. Transcript, 
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PageID.3491. On August 28, 2013, Gunter underwent shoulder surgery. 

Id. 

 Following the surgery, Gunter began to regain strength and 

mobility in his right shoulder. Id., PageID.3478. He regained most of his 

range of movement. Id., PageID.3482. Whereas before the surgery his 

right arm would “freeze[] up” when he tried to lift it above shoulder 

height, after the surgery he could raise the arm part way overhead. Id., 

PageID.3494; Transcript, R.141, PageID.3607-08, 3612. Gunter’s doctor 

told him that he could regain his entire range of movement within five to 

eight years. Id., PageID.3607-08. 

 Gunter returned to work on September 18, 2013 at light duty. 

Transcript, R.140, PageID.3492, 3529; Transcript, R.141, PageID.3626. 

Gunter drove a tow motor, working with two other employees on a special 

assignment cleaning out a warehouse at the plant. Transcript, R.140, 

PageID.3492, 3529. 

I. Gunter Returns to Regular Duty and Effectively 

Performs All Essential Functions of the Job. 

 

 Gunter returned to his regular job as a Press Assistant in December 

2013, roughly six weeks removed from surgery. Id., PageID.3492, 3529-

30.  
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After his return, Gunter had no problem effectively performing his 

job duties, including lifting. Id., PageID.3482, 3493-94; Transcript, 

R.141, PageID.3612; Transcript, R.142, PageID.3831-32, 3880-81, 3913, 

3917, 3921, 3925, 3229-30, 3997. Gunter had no difficulty lifting buckets 

full of ink, tilting them, and feeding the ink into the press. Transcript, 

R.140, PageID.3477; Transcript, R.142, PageID.3930. He simply 

continued to favor his left arm. Transcript, R.140, PageID.3496. He had 

no issue guiding rolls of raw material into the press. Id., PageID.3482. 

He had no limitation climbing ladders or performing his “overhead” work 

on the platforms. Id., PageID.3482-83, 3497; Transcript, R.141, 

PageID.3604-06; Transcript, R.142, PageID.3892-93. He had no problem 

pulling or pushing any equipment. Transcript, R.140, PageID.3494. He 

had no issue carrying gears to and from the presses. Id., PageID.3497; 

Transcript, R.142, PageID.3999. He could lift 45 pounds, as Bemis 

required. Transcript, R.141, PageID.3607. Gunter’s direct supervisor 

agreed that Gunter did a “great job” after returning to regular duty. 

Transcript, R.142, PageID.3880, 3913, 3917, 3921. He testified, “[Gunter] 

didn’t hesitate, I mean, he done what he’s supposed to do.” Id., 

PageID.3880, 3913, 3917, 3921. Gunter “was doing the same job as 
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everybody else even though [he] had the restriction on [his] shoulder.” 

Transcript, R.140, PageID.3531; Transcript, R.141, PageID.3789; 

Transcript, R.142, PageID.3831-32.  

 Following surgery, Gunter worked in his regular position from 

December 2013 to July 2014—a period of seven months. Transcript, 

R.140, PageID.3532; Transcript, R.141, PageID.3731. After returning to 

regular duty, Gunter “never missed” a day of work. Transcript, R.141, 

PageID.3612. He worked significant amounts of overtime. Transcript, 

R.140, PageID.3493; Transcript, R.141, PageID.3628; Ex. P-34, Gunter 

Overtime Summary, Appendix, pp.225-27. Gunter never complained 

about his ability to do the job. Transcript, R.140, PageID.3482, 3496, 

3512; Transcript, R.141, PageID.3612; Transcript, R.142, PageID.3881, 

3925. He never asked to be taken off the job. Transcript, R.140, 

PageID.3512. No employees, supervisors, or managers ever complained 

about Gunter’s performance. Id., PageID.3482; Transcript, R.141, 

PageID.3631, 3791; Transcript, R.142, PageID.3881, 3925.  

Day by day, his right shoulder continued to improve. Transcript, 

R.141, PageID.3608, 3611, 3732. Gunter experienced some pain on the 

job but managed it by taking ibuprofen before bed. Transcript, R.140, 
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PageID.3496. The residual pain did not inhibit Gunter’s ability to 

perform his job “at all.” Id., PageID.3496, 3544. 

 Gunter’s only limitation: he still could not lift his right arm 

completely overhead. Id., PageID.3494-95, 3530; Transcript, R.142, 

PageID.3832. Gunter provided a doctor’s note, to that effect, to Bemis’s 

representatives. Transcript, R.140, PageID.3497. 

 Bemis’s management was fully aware of Gunter’s physical 

restriction. Transcript, R.141, PageID.3627, 3634, 3733; Transcript, 

R.142, PageID.3832, 3842, 3850. Gunter’s managers “released him back 

to his press assistant job” because they understood that Gunter could still 

perform the essential functions of his job. Transcript, R.141, 

PageID.3628-29. On this crucial point, Bemis’s human resources 

manager, Kathy Young, testified unequivocally: 

Q:  You only let [Gunter] back to his regular job duties as a 

[Press Assistant] with restrictions because he could 

perform the essential functions of his job? 

 

A:  That’s correct.  

 

Id., PageID.3628. With respect to Gunter’s restriction on overhead work, 

Young again testified without qualification: “We were able to 
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accommodate the one restriction of no overhead work.” Id., PageID.3655; 

Transcript, R.142, PageID.3850. 

J. Gunter Undergoes a Functional Capacity Evaluation. 

  

 In May 2014—well over one year removed from the injury and nine 

months after Gunter’s surgery—Bemis’s human resources manager told 

Gunter that he needed to undergo a “functional capacity evaluation” in 

order to close out his workers’ compensation claim. Transcript, R.140, 

PageID.3497-98, 3535; Transcript, R.141, PageID.3632-33.  

 On May 22, 2014, Gunter underwent the planned evaluation in an 

RV located in a Walmart parking lot. Transcript, R.140, PageID.3498, 

3535. At the time of the evaluation, Gunter was still rebuilding muscle 

mass in his right shoulder. Id., PageID.3498, 3536; Transcript, R.141, 

PageID.3607-08. Gunter also attended the evaluation immediately after 

working an eight-hour shift; he was tired and sore. Transcript, R.143, 

PageID.4103. 

 The evaluator, an exercise pathologist, required Gunter to perform 

exercises lifting, pushing, tugging, pulling, and reaching with his right 

arm. Transcript, R.140, PageID.3498, 3535; Transcript, R.143, 

PageID.4087, 4089-90. Gunter suggested testing his left arm as well—
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explaining that he relied greatly on his left arm at work—but the 

evaluator said, “No, we got to do it with your right.” Transcript, R.140, 

PageID.3498-99.  

 Based on the testing, the evaluator concluded that Gunter could lift, 

from the floor to his waist, “40 pounds occasionally...and up to 20 pounds 

frequently....” Transcript, R.143, PageID.4093. He concluded that Gunter 

could lift, from waist to shoulder, “20 pounds occasionally and zero 

pounds frequently.” Id. The evaluator concluded that, using just his right 

arm, Gunter could lift 15 pounds to shoulder level and could not lift 

overhead. Id. The evaluator defined “occasional” as “0-33% of the 

workday” and “frequent” as “24-66% of the workday.” Ex. P-10, 

Functional Capacity Evaluation Report, Appendix, p.9.  

The evaluator based his conclusions on observing how many times 

the subject—here Gunter—could complete a given motion in 20 seconds. 

Transcript, R.143, PageID.4093. If the subject can complete a given 

motion at least four times in 20 seconds, he is able to perform that motion 

“frequently,” according to the evaluator’s methods. Id., PageID.4093-94. 

And if the subject can complete a motion between one and three times 
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during the same period, he is deemed able to perform that motion 

“occasionally.” Id., PageID.4093.  

During the evaluation, Gunter lifted 20 pounds from floor to waist 

four times in 20 seconds and lifted 40 pounds from floor to waist one time 

in 20 seconds. Ex. P-10, Functional Capacity Evaluation Report, 

Appendix, p.20. He also lifted 20 pounds from waist to shoulder two times 

in 20 seconds. Id. The evaluator never asked Gunter to attempt to lift 

more than 20 pounds from waist to shoulder. Id. 

 The evaluator never met with any members of Bemis’s 

management. Transcript, R.141, PageID.3664; Transcript, R.142, 

PageID.3926. Nor did he ever visit Bemis’s Shelbyville plant or observe 

press workers on the job. Transcript, R.141, PageID.3664; Transcript, 

R.142, PageID.3836; Transcript, R.143, PageID.4092, 4105. The 

evaluator conceded at trial that testing a subject immediately after an 

eight-hour shift of manual labor could negatively skew the results. 

Transcript, R.143, PageID.4104. He acknowledged that Gunter “didn’t 

have any difficulty with his left arm.” Id., PageID.4108. 

K. Gunter Continues Working after Bemis Receives the 

Evaluation Results. 
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 Gunter returned to work the day after the evaluation and continued 

to effectively perform his duties. Transcript, R.140, PageID.3501; 

Transcript, R.141, PageID.3636. 

 Kathy Young, Bemis’s human resources manager, received the 

results of Gunter’s functional capacity evaluation on May 23, 2014. 

Transcript, R.141, PageID.3634. She immediately forwarded the report 

to Bemis’s other managers. Id., PageID.3634-35, 3785-86; Ex. P-44, 

Email from Young to Bemis Management, Appendix, p.228.  

 After receiving the report, Bemis’s managers allowed Gunter to 

continue working. Transcript, R.141, PageID.3636, 3786, 3636. 

 On June 27, 2014, Gunter’s doctor, who reviewed the results of the 

functional capacity evaluation, formally authorized Gunter to “Return to 

Regular Duty.” Ex. P-45, Email from Young to Smotherman, Appendix, 

p.37.1 Gunter’s doctor adopted the recommendations of the functional 

capacity evaluation report. Id. Gunter’s doctor’s report placed no limits 

                                                           
1 In its argument to this Court, Bemis repeatedly states that it was 

simply following doctor’s orders. E.g., Br. 23 (“Gunter’s theory is 

that...Bemis should have ignored...Dr. Garside’s restrictions and kept 

him working on a press—a job that medical professionals said he could 

not do.”) (emphasis added). That claim rings especially hollow in light of 

the uncontroverted evidence that Gunter’s doctor specifically authorized 

Gunter to work full time. 
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on Gunter “squatting, kneeling,...climbing[,]...stooping[,] bending[, or] 

twisting.” Id.  

Later the same day, one of Bemis’s workers’ compensation case 

managers forwarded the doctor’s report to Bemis’s human resources 

manager; in her email, the case manager described Gunter’s restrictions 

as “permanent”—a conclusion appearing nowhere in Gunter’s functional 

capacity evaluation report or his doctor’s report. Ex. P-10, Functional 

Capacity Evaluation Report, Appendix, pp.7-34; Ex. P-45, Email from 

Young to Smotherman, Appendix, p.37; Transcript, R.143, PageID.4111.2 

Bemis’s managers understood that they would not receive Gunter’s 

“maximum medical improvement rating,”—i.e., his long-term prognosis 

for improvement—until much later. Transcript, R.141, PageID.3652-53. 

                                                           
2 Bemis claims again and again in its brief that Gunter’s functional 

capacity evaluation report “recommended that Gunter be placed 

on...restrictions on a permanent basis[.]” Br. 12 (emphasis in original). 

While some exaggeration of the record is expected, there is simply no 

support for this conclusion. The report itself does not contain a single 

word about Gunter’s long-term prognosis. Ex. P-10, Functional Capacity 

Evaluation Report, Appendix, pp. 7-34. The evaluator was asked at trial, 

point blank, “nowhere do you say that the restrictions Mr. Gunter has 

are permanent, do you?” Transcript, R.143, PageID.4111. He responded, 

“No. That’s not for me to determine.” Id. 
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Bemis’s management continued to allow Gunter to work after 

receiving the report from Gunter’s doctor. Id., PageID.3650, 3787. 

L. Bemis’s Managers Determine, Without Inquiring Into 

Gunter’s Actual Duties or Job Performance and Before 

Any Interactive Process Takes Place, that They Cannot 

Accommodate Gunter, Removing Him from Duty and 

Placing Him on Indefinite Leave. 

 

On July 2, 2014, Kathy Young, Bemis’s human resources manager, 

called Gunter and told him not to return to work. Transcript, R.140, 

PageID.3501-02, 3537.  

Bemis’s managers offered wildly conflicting testimony regarding 

the process leading up to the decision to put Gunter out of work. In 

deposition testimony, for example, Young testified that, after receiving 

the doctor’s report, she met with three other plant managers before the 

group collectively decided to remove Gunter from the job. Transcript, 

R.141, PageID.3638-40. At trial, Young testified that she made the 

decision on her own before any such meeting took place. Id., 

PageID.3639-40, 3646. Another manager offered further conflicting 

testimony, telling the jury that Bemis’s management team met to discuss 

Gunter’s restrictions in the “end of May, early June time frame.” Id., 

PageID.3788. 
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Bemis’s managers struggled in equal measure to articulate a 

consistent substantive reason for placing Gunter out of work. Bemis’s 

managers principally claimed that they learned that Gunter’s 

restrictions were “permanent” rather than temporary. Id., PageID.3640, 

3646, 3650-51, 3656-57, 3671, 3678, 3684, 3732, 3741, 3743, 3748-49, 

3787, 3790, 3795, 3802, 3817; Transcript, R.142, PageID.3833, 3835-37, 

3843, 3846-47, 3850, 3861. But nothing in the functional capacity 

evaluation or doctor’s report classified Gunter’s restrictions as 

permanent. Ex. P-10, Functional Capacity Evaluation Report, Appendix, 

pp.7-34; Ex. P-45, Email from Young to Smotherman, Appendix, p.37; 

Transcript, R.142, PageID.3853, 3858; Transcript, R.143, PageID.4111. 

And as Bemis’s managers readily recognized, their justification made no 

sense even on its own terms: if a person who is expected to be bound to a 

wheelchair for one year can perform her essential functions during that 

time, she does not become unqualified if her limitation turns out to be 

permanent. Transcript, R.141, PageID.3651. With their main 

justification falling flat, Bemis’s managers belatedly claimed that the 

functional evaluation report revealed that Gunter had new, previously 

unknown, restrictions. Id., PageID.3736-37, 3805; Transcript, R.142, 
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PageID.3844-45, 3850. But Bemis’s managers never articulated what 

those new restrictions were or how they supposedly precluded Gunter 

from doing the work he had been ably performing for well over a year 

following the injury. Transcript, R.141, PageID.3736-37, 3805; 

Transcript, R.142, PageID.3844-45, 3850. 

Inconsistencies aside, however, the record clearly established that 

Bemis’s managers decided that they would not accommodate Gunter’s 

restriction before any interactive process took place. On July 2, 2014, 

Young sent an email to Bemis’s plant manager stating that “I called Tony 

and informed him he is being placed out on worker’s comp leave due to 

our inability to accommodate his restrictions.” Ex. P-45, Email from 

Young to Smotherman, Appendix, p.35. Young testified that, “the team 

[concluded] that we could not accommodate the restrictions,” and reached 

that conclusion “before [they] met with” Gunter. Transcript, R.141, 

PageID.3668-69, 3743-44. Similarly, Gene Burns, Bemis’s interim plant 

manager, testified that he attended two meetings prior to the interactive 

process—both without Gunter—and reached the conclusion that “we 

could not find an accommodation.” Transcript, R.142, PageID.3833. 
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In reaching the decision to remove Gunter from the job, no member 

of Bemis’s management team observed Gunter performing his work. 

Transcript, R.141, PageID.3650-51, 3657, 3664, 3814. No member of 

Bemis’s management spoke to Gunter—about his job performance or 

otherwise. Id., PageID.3652, 3655; Transcript, R.142, PageID.3836. No 

member of Bemis’s management asked Gunter’s supervisors or 

coworkers about Gunter’s performance; and no supervisors or coworkers 

complained about Gunter’s work. Transcript, R.141, PageID.3652, 3664, 

3815-16, 3818; Transcript, R.142, PageID.3881-82, 3887, 3926. No 

member of Bemis’s management spoke to the evaluator who conducted 

the functional capacity evaluation. Transcript, R.142, PageID.3837. 

Bemis’s management did not consider whether Gunter would pose a 

threat to himself or other workers. Transcript, R.141, PageID.3663. 

Bemis’s management acknowledged that Gunter, following his injury, 

“had been successfully performing his job with the only exception 

being…no overhead work.” Id., PageID.3659. 

M. Bemis Conducts a Sham Interactive Process. 

 

Having conclusively determined their course of action, Bemis’s 

managers decided to conduct a sham interactive process in an attempt to 
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build a false record of compliance with the Americans with Disabilities 

Act. 

Wayne Eaton, Bemis’s plant environmental health and safety 

coordinator, called Gunter at home and told him to come to the plant for 

a meeting on July 18, 2014. Transcript, R.140, PageID.3503, 3537-38. 

Eaton provided no hint about the subject of the meeting, telling Gunter 

that “he needed to go over some paperwork.” Id., PageID.3538. Gunter 

was not provided with a copy of the evaluation report or doctor’s report. 

Transcript, R.141, PageID.3779. 

Gunter met with Eaton and Young on July 18 as planned. 

Transcript, R.140, PageID.3538; Transcript, R.141, PageID.3657. Gunter 

“didn’t know what was going on.” Transcript, R.140, PageID.3503. Eaton 

and Young asked Gunter, “[H]ow can we accommodate you?” Id. Gunter 

responded, “Well, I’ve been doing the job. What do you mean, 

accommodate me?” Id. Neither Eaton nor Young ever explained what he 

or she meant by “accommodation,” and Gunter “didn’t have a world of 

understanding” about what they meant. Id., PageID.3505; Transcript, 

R.141, PageID.3620, 3667, 3669. Gunter assumed they were asking about 

physically altering the presses—much like a business might build a 
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wheelchair ramp—and agreed that altering the presses was neither 

possible nor necessary. Transcript, R.140, PageID.3504-05, 3539. Eaton 

and Young “discussed” the Press Operator job description—not the Press 

Assistant job description covering Gunter’s position. Transcript, R.141, 

PageID.3659. They did not, however, read the job description to Gunter 

or go over every line. Id., PageID.3660. They did not go over any of the 

job description’s lifting restrictions. Id., PageID.3662. Nor did Young or 

Eaton read the functional capacity evaluation report to Gunter. Id., 

PageID.3779. 

Eaton told Gunter that he did not think Gunter could continue 

working on the press. Transcript, R.140, PageID.3504. Gunter protested, 

telling Eaton and Young, “I’m doing my job[,]” and explaining how he 

favored his left arm while he was “waiting...for [his] right arm to build 

all the way back up.” Id., PageID.3539. When it became clear Eaton and 

Young would not be swayed, Gunter asked to work temporarily driving a 

tow motor or cutting cores. Id., PageID.3540-41. Young replied that no 

tow motor jobs were available. Id., PageID.3504. Gunter asked to 

continue working and to be reevaluated in a year. Id., PageID.3504, 3541. 

Eaton and Young promised to “discuss it.” Id., PageID.3504. As the 
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meeting neared its conclusion, Gunter asked, “What do I do?” Id. Young 

told Gunter, “We’ll be in contact....” Id. 

Young took handwritten notes during the meeting but conceded 

that she destroyed them after drafting a typed report at a later time. 

Transcript, R.141, PageID.3658, 3795; Ex. P-11, Reconstructed Notes, 

Appendix, p.39. Not surprisingly, Young and Eaton’s account of the 

meeting differed dramatically from Gunter’s. For example, Young 

testified, in direct conflict with Gunter’s testimony, that she asked, “Can 

you do the job with your left hand?” Transcript, R.141, PageID.3668. 

Young testified that she asked that question because she believed that 

favoring the left hand “could be an accommodation.” Id., PageID.3753. 

She claimed that Gunter responded, “No, you can’t do that. It is what it 

is. I wish this had never happened.” Id., PageID.3668, 3753. Young also 

testified that Gunter never asked to be reevaluated—again directly 

contrary to Gunter’s testimony. Id., PageID.3670, 3778. Eaton testified 

at trial that he and Young “explained to [Gunter] what a reasonable 

accommodation is.” Id., PageID.3792. At his deposition, however, Eaton 

testified that he was “not sure” whether they ever did so. Id. Eaton also 

testified at trial that he read aloud portions of the functional evaluation 
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report to Gunter; at his deposition, when asked, “Did you read aloud the 

portions of [the report] that you were concerned with?,” Eaton responded, 

“I did not.” Id., PageID.3793. 

N. Bemis Terminates Gunter. 

 

In late July 2014, Gunter received a letter from Bemis stating that 

it “couldn’t accommodate” him and would discuss “separation of 

employment” when it received the maximum medical improvement 

rating from Gunter’s doctor. Transcript, R.140, PageID.3504; Ex. P-12, 

Termination Letter, Appendix, p.59. Gunter got the letter at home but 

waited until his wife returned home to read it to him. She began to cry, 

telling Gunter, “I think you just got fired.” Transcript, R.140, 

PageID.3505. Gunter “was dumbfounded.” Id. Gunter received his wages 

for a “couple weeks” before “he was cut off.” Transcript, R.141, 

PageID.3673. 

Months later, and rapidly running out of money, Gunter filed for 

unemployment. Transcript, R.140, PageID.3505-06; Transcript, R.141, 

PageID.3757. Bemis fought the claim by claiming that Gunter, now three 

months out of work, was still employed at Bemis. Transcript, R.140, 

PageID.3506, 3545; Transcript, R.141, PageID.3758. Gunter tried to call 
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Bemis’s human resources manager, but she would not speak to him. 

Transcript, R.140, PageID.3546. Feeling “blocked,” Gunter authorized 

his workers’ compensation attorney to obtain a written termination letter 

from Bemis. Id., PageID.3506; Transcript, R.141, PageID.3685; Ex. D-11, 

Request for Separation Notice, Appendix, p.41. Gunter “didn’t ask to be 

fired.” Transcript, R.140, PageID.3546. Rather, he asked Bemis to put its 

decision to terminate him in writing so he could begin collecting 

unemployment benefits. Id., PageID.3546; Transcript, R.141, 

PageID.3685. Bemis obliged, stating in writing on November 3, 2014 that 

Gunter was “discharch[ed]” because he “has permanent restrictions 

which we are unable to accommodate.” Ex. P-14, Separation Notice, 

Appendix, p.44; Ex. P-13, Separation Notice, Appendix, p.43; Transcript, 

R.141, PageID.3678, 3692-93. 

O. Gunter Loses Significant Income and Benefits. 

 

Gunter lost significant income and benefits as a result of his 

termination. Transcript, R.141, PageID.3678, 3719. Gunter made just 

over $50,000 a year in wages, and received benefits—including medical 

and dental insurance, a 401(k) retirement plan, profit sharing bonuses, 

life insurance, and short- and long-term disability insurance—worth 
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approximately $14,000 a year. Ex. P-22A, Summary of Economic Loss, 

Appendix, p.68; Ex. P-22C, Summary of Economic Loss, Appendix, p.69; 

Ex. P-28, Benefits Elections, Appendix, pp.71-88; Ex. P-29, Bemis 

Employee Benefits, Appendix, pp.89-162; Ex. P-30, 2015 Bemis Benefits 

Package, Appendix, pp.163-88; Ex. P-31, 2016 Bemis Benefits Package, 

Appendix, pp.189-206; Ex. P-32, 2017 Bemis Benefits Package, Appendix, 

pp.207-24; Transcript, R.141, PageID.3697-98; Transcript, R.142, 

PageID.4016-17, 4029-30. 

Gunter purchased health and dental insurance though the plan 

offered by his wife’s employer. Transcript, R.140, PageID.3549-50; 

Transcript, R.142, PageID.4030, 4058-60. Bemis’s plan was “cheaper 

than [her employer’s] insurance.” Transcript, R.142, PageID.4059; Ex. P-

26, Summary of Annual Benefits, Appendix, p.70. The record does not 

reflect the exact amount the Gunters paid in obtaining replacement 

health and dental insurance through Gunter’s wife’s employer.  

P. As a Result of His Termination, Gunter Becomes 

Deeply Depressed. 

 

After Bemis terminated him, Gunter became deeply depressed. 

Transcript, R.140, PageID.3505, 3555; Transcript, R.141, PageID.3596; 

Transcript, R.142, PageID.4045. Gunter “loved working the press.” 

      Case: 17-6144     Document: 33     Filed: 04/11/2018     Page: 49



38 
 

Transcript, R.140, PageID.3483. “His job...defined who he was.” 

Transcript, R.142, PageID.4015. Losing his job “took the color out of [his] 

life.” Transcript, R.140, PageID.3518. Gunter became “real depressed, 

and...would just lay around or sleep all day.” Id., PageID.3509, 3513, 

3552; Transcript, R.142, PageID.4046. At the same time, Gunter 

struggled to sleep at night. Transcript, R.140, PageID.3515. He began 

drinking heavily. Id.; Transcript, R.142, PageID.4046, 4050-51. He and 

his wife contemplated divorce. Transcript, R.140, PageID.3519; 

Transcript, R.142, PageID.4053. 

Gunter’s depression hit a low point one day when his wife, Evonne, 

discovered him sitting and drinking alone in the garage with the lights 

off and his truck running. Transcript, R.140, PageID.3515, 3558; 

Transcript, R.142, PageID.4051-53. She asked Gunter, “What are you 

doing? You going to kill yourself?” Transcript, R.140, PageID.3516. 

Gunter responded, “Well, what would it matter?” Id. 

Gunter’s wife convinced him to seek medical help. Id., PageID.3513, 

3517, 3555; Transcript, R.142, PageID.4053. In September 2016, 

Gunter’s doctor prescribed him Zoloft to treat the depression and 

additional medication to treat Gunter’s alcoholism. Transcript, R.140, 
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PageID.3517, 3556, 3598; Transcript, R.142, PageID.4053, 4070. Gunter 

quit drinking. Transcript, R.140, PageID.3517; Transcript, R.142, 

PageID.4071. He credits his wife and doctor with “sav[ing] [his] life.” 

Transcript, R.140, PageID.3517; Transcript, R.142, PageID.4071.  

Q. Gunter Mitigates His Damages. 

 

After his termination, Gunter looked for a new job, but quickly 

learned that his prospects for finding comparable work were “slim to 

none.” Transcript, R.140, PageID.3512. The jobs Gunter considered all 

required a high school education, computer skills, and the ability to read 

and write. Id., PageID.3508-09. Gunter inquired about a job at Auto Zone, 

but the manager told him that he needed to be able to read and use a 

computer. Id., PageID.3509; Transcript, R.142, PageID.4063. Gunter 

tried to get work at Advanced Auto Parts and O’Reilly Auto Parts stores, 

“hoping they could put [him] to work maybe stocking the shelves.” 

Transcript, R.140, PageID.3554-55. Both establishments rejected Gunter 

because he lacked a high school diploma or GED. Id., PageID.3555. He 

asked about work at a county garage, a minimum wage job. Id., 

PageID.3509. He inquired about a city job driving a truck but learned 

that the job offered only minimum wage. Transcript, R.142, PageID.4064. 
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He applied for work at a city dump but was offered only two hours of work 

a day at minimum wage loading trash into a compactor. Transcript, 

R.140, PageID.3510; Transcript, R.141, PageID.3599. Gunter and his 

wife discussed applying at some “mom-and-pop” establishments in their 

community but abandoned the idea when they learned that the places 

they had in mind employed only family members. Transcript, R.142, 

PageID.4064, 4073. Gunter even asked his nieces to tutor him in reading 

and writing to improve his job prospects. Transcript, R.140, PageID.3511; 

Transcript, R.141, PageID.3596; Transcript, R.142, PageID.4069.  

Bemis presented no evidence that comparable, well-paying 

replacement work was available to Gunter. In fact, Gunter’s challenges 

in finding comparable work are amply reflected in Bemis’s own current 

hiring practices. Bemis now requires all job applicants to have a high 

school degree or GED. Transcript, R.141, PageID.3693. Bemis’s human 

resources manager conceded at trial that Gunter “wouldn’t get the job” if 

he applied now because he does not have either of those credentials. Id., 

PageID.3693-94, 3759. 

Without the prospect of securing a comparable job, Gunter took on 

a greater role caring for extended family members and helping neighbors. 
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Transcript, R.140, PageID.3513, 3556. He began transporting his 

grandchildren to and from school and day care. Id., PageID.3513, 3556, 

3596-97; Transcript, R.142, PageID.4050, 4065. Gunter helped care for 

his elderly father-in-law, who was suffering from Alzheimer’s and had 

moved in with Gunter and his wife. Transcript, R.140, PageID.3514, 

3557; Transcript, R.141, PageID.3597-98; Transcript, R.142, 

PageID.4048-49. Gunter spent some time assisting others in need in the 

community. He helped a neighbor whose husband and son had passed 

away fix her truck. Transcript, R.140, PageID.3514. He repaired a 

driveway for another neighbor whose spouse was suffering from brain 

cancer. Id. Gunter did this work for no pay. Id. 

II. PROCEDURAL HISTORY. 

 Gunter filed this action in 2015. Complaint, R.1, PageID.1. 

Relevant here, Gunter claimed that Bemis (1) terminated him because of 

his disability, (2) failed to accommodate his disability, and (3) failed to 

engage in the interactive process in good faith—all in violation of the 

Americans with Disabilities Act (“ADA”), 42 U.S.C. § 12101 et seq. Order 

on Summary Judgment, R.55, PageID.955-64. 
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 At the summary judgment stage, the district court held that a 

reasonable jury could find for Gunter on these claims. Id. 

 Trial commenced on April 10, 2017. Transcript, R.140, 

PageID.3394. Before submitting the case to the jury, the district court 

found that reinstatement was not an appropriate equitable remedy in 

this case. Transcript, R.144, PageID.4228. The court concluded that 

“reinstatement in this case is not feasible” because the court had “not 

heard the defendant put on any evidence...or make a request that it has 

actually requested that the Court consider reinstatement.” Id. 

 The jury found in favor of Gunter, finding that Bemis “terminated 

[Gunter] because of his disability[,]” “failed to engage in the interactive 

process in good faith,” and “failed to accommodate” Gunter. Verdict, R.97, 

PageID.1549. The jury awarded Gunter $181,522.61 in back pay, 

$315,000 in front pay, and $92,000 in emotional distress damages. Id., 

PageID.1551-52. The district court entered judgment accordingly. 

Judgment, R.104, PageID.3084. 

 Bemis moved for judgment as a matter of law. Bemis’s Rule 50(b) 

Motion, R.106, PageID.3090-98. Bemis, however, presented no cogent 

argument that it was entitled to a new trial. Its motion contained a single 
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paragraph on the point stating, without further elaboration, that “the 

jury’s verdict as to liability was against the weight of the evidence” and 

“mistakes were made regarding the instruction to the jury.” Id., 

PageID.3108. 

 The district court granted in part and denied in part Bemis’s 

motion. Order on Bemis’s Rule 50(b) Motion, R.125, PageID.3283, 3294-

96. The court began by concluding that the evidence was sufficient to find 

that Gunter could perform his essential job functions. The court relied on 

evidence showing that:  

• “[Gunter] performed the job of Press Assistant with only minor 

restrictions, and without issue, up until he was placed on leave”;  

 

• “[I]t was customary for people who work for [Bemis] on the 

presses to work together as a team to help one another out”;  

 

• The job description’s lifting and climbing requirement 

substantially exaggerated the amount of time employees spent 

performing these tasks, according to multiple witnesses; 

 

• The “decisionmakers involved in placing [Gunter] on leave did 

not inquire into [Gunter]’s actual job performance in making 

their decision that he could not perform the job”; 

 

• Gunter’s evaluator “relied only on the job description and never 

observed [Gunter] actually perform the job when he performed 

the...evaluation on [Gunter]”; and 
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• Gunter “had already worked an eight-hour shift [the] day [of the 

evaluation]—a condition [the evaluator] admitted at trial could 

have affected [Gunter]’s results.” 

 

Id., PageID.3288-89. 

 The district court next rejected Bemis’s argument that Gunter had 

failed to mitigate his damages. Id., PageID.3293. The court observed that 

Bemis, which bore the burden of proof on the issue, “presented very little, 

if any, proof that substantially equivalent positions which would have 

afforded him similar opportunities to his Press Assistant position were 

available to [Gunter], especially considering his location and illiteracy.” 

Id. The court also concluded that Gunter’s efforts to seek out work, 

including at “retail auto parts stores, as well as a garage owned by his 

county,” reflected “reasonable efforts to mitigate his damages[.]” Id. 

 The district court granted Bemis’s request to reduce Gunter’s 

damages award by $85,057.76—an amount allegedly representing 

Gunter’s lost health and dental insurance benefits. Id., PageID.3294. 

Citing this Court’s decision in Hance v. Norfolk Southern Railroad Co., 

571 F.3d 511, 522 (6th Cir. 2009), the district court held that “[l]ost fringe 

benefits should be awarded based on the actual expenses incurred by a 

plaintiff in securing substitute insurance or medical care as opposed to 
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the value of the policy.” Order on Bemis’s Rule 50(b) Motion, R.125, 

PageID.3294. Here, the district court claimed, “the jury awarded an 

improper measure of damages related to lost benefits” because Gunter 

“calculated lost benefits” based on the “value of [Bemis’s] policies.” Id. 

The court claimed that “no evidence was offered regarding the additional 

cost of adding [Gunter] to his wife’s benefits plan, which would have been 

the appropriate measure of lost-benefits damages.” Id.  

 Last, the district court rejected Bemis’s argument that the court 

abused its discretion in awarding front pay rather than ordering 

reinstatement. Id. The court acknowledged that “reinstatement is the 

presumptively favored equitable remedy[.]” Id. (quoting Roush v. KFC 

Nat’l Mgmt. Co., 10 F.3d 392, 398 (6th Cir. 1993)). But here, the court 

found, the balance of factors, including, whether “reinstatement would 

require displacement of a non-culpable employee,” whether “hostility 

would result[,]” and whether “a defendant presents...proof suggesting it 

offered reinstatement[,]” favored an award of front pay rather than 

reinstatement. Id. 

 The court entered an amended judgment reflecting the reduced 

damages award. Amended Judgment, R.126, PageID.3298-99. 
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This appeal followed.  

ARGUMENT 

 

I. THE DISTRICT COURT CORRECTLY CONCLUDED THAT 

BEMIS WAS NOT ENTITLED TO JUDGMENT AS A 

MATTER OF LAW ON LIABILITY OR MITIGATION OF 

DAMAGES; THE DISTRICT COURT ERRED, HOWEVER, IN 

VACATING A PORTION OF GUNTER’S DAMAGES AWARD. 

 

 The district court correctly concluded that Bemis was not entitled 

to judgment as a matter of law on the question of whether Gunter was 

qualified for his position under the ADA. The court similarly correctly 

concluded that Bemis failed to substantiate its mitigation defense. The 

district court erred, however, in reducing Gunter’s damages award.  

 A. Standard of Review. 

 

This Court reviews the denial or grant of a renewed motion for 

judgment as a matter of law de novo. Mike’s Train House, Inc. v. Lionel, 

L.L.C., 472 F.3d 398, 405 (6th Cir. 2006). This Court, however, must 

“apply the same deferential standard as the District Court.” Arnold v. 

Wilder, 657 F.3d 353, 363 (6th Cir. 2011). Judgment as a matter of law 

may only be granted where “there is either complete absence of proof on 

the issues or no controverted issues of fact upon which reasonable 

persons could differ.” Spengler v. Worthington Cylinders, 615 F.3d 481, 
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489 (6th Cir. 2010) (quoting Monette v. AM-7-7 Baking Co., 929 F.2d 276, 

280 (6th Cir. 1991)). The Court may not weigh the evidence, evaluate the 

credibility of witnesses, or substitute its judgment for that of the jury. K 

& T Enter., Inc. v. Zurich Ins. Co., 97 F.3d 171, 175-76 (6th Cir. 1996). 

The Court must construe all evidence in a light most favorable to the non-

moving party and grant the nonmovant the benefit of all reasonable 

inferences. Denhof v. City of Grand Rapids, 494 F.3d 534, 543 (6th Cir. 

2007). The Court also “must disregard all evidence favorable to the 

moving party that the jury is not required to believe.” Fuhr v. School Dist. 

Of Hazel Park, 364 F.3d 753, 759 (6th Cir. 2004). “[T]he verdict should 

not be considered unreasonable simply because different inferences and 

conclusions could have been drawn or other results are more reasonable.” 

J.C. Wyckoff & Assocs. v. Standard Fire Ins. Co., 936 F.2d 1474, 1486 

(6th Cir. 1991). 

B. The ADA Forbids Discrimination and Requires 

Reasonable Accommodation to Qualified, Disabled 

Employees. 

 

The ADA “was passed by large majorities in both Houses of 

Congress after decades of deliberation and investigation into the need for 

comprehensive legislation to address discrimination against persons 
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with disabilities.” Tennessee v. Lane, 541 U.S. 509, 516 (2004). As 

Congress found, “overprotective rules and policies” and “exclusionary 

qualification standards and criteria,” unfairly discriminate against 

disabled Americans and deprive these individuals of “equality of 

opportunity, full participation, independent living, and economic self-

sufficiency.” 42 U.S.C. § 12101(a)(5), (7). 

The ADA prohibits employers from “discriminat[ing] against a 

qualified individual on the basis of disability.” 42 U.S.C. § 12112(a). The 

ADA also requires employers to make “reasonable accommodations to the 

known physical or mental limitations of an otherwise qualified individual 

with a disability...unless such [employer] can demonstrate that the 

accommodation would impose an undue hardship on the operation of the 

business....” 42 U.S.C. § 12112(b)(5)(A). 

A “qualified individual” is someone “with a disability who, with or 

without reasonable accommodation, can perform the essential functions 

of the employment position....” Id. § 12111(8). 

Generally, the “essential functions” of a job are the functions that 

are “fundamental,” as opposed to marginal, such that a job would be 
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“fundamentally altered” if such a function was removed. EEOC v. Ford 

Motor Co., 782 F.3d 753, 762 (6th Cir. 2015) (en banc). 

In determining which functions qualify as essential, an employer’s 

judgment and the employee’s job description prior to litigation are both 

relevant considerations. Ford, 782 F.3d at 761-62; 42 U.S.C. § 12111(8). 

However, “written job descriptions are...not dispositive.” Rorrer, 743 F.3d 

at 1040. Similarly, “courts are not ‘required to give deference to [the 

employer’s] judgment regarding what the essential functions of the 

position [are]’ when the record suggests that there” is evidence to the 

contrary. Id. at 1040, 1042 (quoting Keith v. Cty. of Oakland, 703 F.3d 

918, 925-26 (6th Cir. 2013)). Such countervailing evidence may include 

“[t]he amount of time spent on the job performing the function[,]” “[t]he 

consequences of not...perform[ing] the function[,]” or the “work 

experience” of past incumbents in the same job and current employees in 

similar jobs. 29 C.F.R. § 1630.2(n); 42 U.S.C. § 12116. 

At bottom, a job’s essential job functions “should reflect the actual 

functioning and circumstances of the particular enterprise involved.” 

Hall, 857 F.2d at 1079. Courts must “conduct a fact-specific inquiry 

into...how the job is actually performed in practice.” Henschel v. Clare 
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Cty. Road Comm’n, 737 F.3d 1017, 1023 (6th Cir. 2013) (quoting 

McMillan v. City of New York, 711 F.3d 120, 126 (2d Cir. 2013)). 

“The inquiry into whether a function is essential,” and whether an 

employee can perform the essential functions in light of her disability, “is 

highly fact specific.” See Mosby-Meachem, 883 F.3d at 605; Hoskins, 227 

F.3d at 726; Rorrer, 743 F.3d at 1039. Therefore, the question of whether 

an employee can perform her essential functions is “typically a question 

of fact and thus not suitable for resolution through a motion for judgment 

as a matter of law....” Henschel, 737 F.3d at 1022 (citing Brickers v. 

Cleveland Bd. of Educ., 145 F.3d 846, 849 (6th Cir. 1998)); Brumbalough 

v. Camelot Care Centers, Inc., 427 F.3d 996, 1005 (6th Cir. 2005) 

(“Determining what functions are ‘essential’ to a particular position is a 

question of fact.”). 

C. The ADA Requires Employers to Engage in the 

Interactive Process in Good Faith. 

 

The ADA requires “an individualized inquiry in determining 

whether an [employee’s] disability...disqualifies him from a particular 

position.” Rorrer, 743 F.3d at 1040 (quoting Keith, 703 F.3d at 923). 

“[T]he employer has a duty to engage in the ‘interactive process’ to 

identify the precise limitations resulting from the disability and potential 
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reasonable accommodations that could overcome those limitations.” 

Melange v. City of Ctr. Line, 482 F. App’x 81, 84 (6th Cir. 2012) (internal 

citation omitted). Engaging in “the interactive process requires 

communication and good-faith exploration of possible accommodations.” 

Kleiber v. Honda of Am. Mfg., Inc., 485 F.3d 862, 871 (6th Cir. 2007). 

“[F]ailure to engage in the interactive process is...an independent 

violation of the ADA[.]” Rorrer, 743 F.3d at 1041 (quoting Keith, 703 F.3d 

at 929).  

D. The Jury Had Sufficient Evidence to Find that Gunter 

Could Perform the Essential Functions of the Job. 

 

Each of the relevant factors identified by this Court supports the 

jury’s conclusion that Gunter could perform the essential job functions of 

his job as a Press Assistant. 

A close reading of Gunter’s job description supports the verdict in 

several ways. Ford, 782 F.3d at 761-62; 42 U.S.C. § 12111(8). First, the 

job description states that Press Assistants must be able to lift 45 pounds 

up to 20 percent of the time. Ex. P-1, Press Assistant Job Description, 

Appendix, p.5. Even taking the functional capacity evaluation report at 

face value, the report concluded that Gunter could lift 40 pounds up to 

one-third of the time—essentially meeting the job description’s lifting 
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requirements. Ex. P-10, Functional Capacity Evaluation Report, 

Appendix, p.8. The job description’s silence on lifting from waist to 

shoulder and lifting overhead—as opposed to lifting generally—left the 

jury free to infer that neither requirement was essential. See 

Demyanovich v. Cadon Plating & Coatings, L.L.C., 747 F.3d 419, 434 (6th 

Cir. 2014) (recognizing that a fact finder may infer that a function is not 

essential where “[t]he written description does not specifically identify” 

the requirement); Henschel, 737 F.3d at 1023 (same). Moreover, the job 

description’s characterization of the physical demands as a 

“representative” and “reasonable approximation” of the job’s 

requirements supports the conclusion that not every listed requirement 

is per se essential. Ex. P-1, Press Assistant Job Description, Appendix, 

p.5. Finally, the job description’s explicit statement that “reasonable 

accommodations” can be made strongly implies that not all the physical 

requirements must be met to perform the job’s essential functions. Ex. P-

1, Press Assistant Job Description, Appendix, p.5. 

In the main, however, the jury heard significant evidence that 

Bemis’s job description does not accurately capture the job’s essential 

functions. The job description fails to capture Bemis’s de facto policy, 
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described by Gunter’s supervisor, that employees are not supposed to lift 

anything over 40 pounds unassisted. Transcript, R.142, PageID.3896; see 

Camp v. BI-LO, LLC, 662 F. App’x 357, 362 (6th Cir. 2016) (“[A] 

supervisor’s testimony may rebut the written job description concerning 

what constitutes an essential function”); Henschel, 737 F.3d at 1022 

(same). The job description does not account for the fact that many press 

workers, who come in all shapes and sizes, cannot carry the heaviest 

objects unassisted and instead regularly rely on each other for help. See 

supra Statement of the Case § I.B, C; see Camp, 662 F. App’x at 363 

(holding that an employer’s job description was not controlling where the 

employee “fulfilled the duties of the job for years with his disability and 

the help of his coworkers”). The job description does not reflect the 

substantial tools that press employees have at their fingertips to aid with 

lifting. See supra Statement of the Case § I.C. Finally, the jury heard 

substantial evidence, including testimony from Gunter’s supervisors, 

that the job description does not accurately reflect the amount of time 

that workers spend performing various tasks, including lifting. Id.; see 29 

C.F.R. § 1630.2(n)(3)(iii); Mosby-Meachem, 883 F.3d at 604 (fact question 

on the job’s essential functions where the employee presented evidence 
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that the job description was inaccurate); Vaughn v. Parkwest Med. Ctr., 

---- F. App’x ----, 2017 WL 5564677, at *4 (6th Cir. Nov. 20, 2017) (same); 

Camp, 662 F. App’x at 363 (same); Rorrer, 743 F.3d at 1043 (same); 

Henschel, 737 F.3d at 1023 (same). 

The jury also heard compelling evidence that Gunter performed his 

job without issue for over a year following his injury—reinforcing the 

obvious conclusion that Gunter could perform his essential functions 

without any negative consequences to Bemis. See supra Statement of the 

Case § I.E, G; 29 C.F.R. § 1630.2(n)(3)(iv). After his injury, Gunter 

effectively performed all essential job functions. See supra Statement of 

the Case § I.E, G. No coworker or supervisor ever complained about 

Gunter’s work. Id. He worked full time, plus overtime, and was 

consistently praised for his performance by coworkers and supervisors 

alike. Id. § E, G, I. Gunter never complained or asked to be taken off the 

job. Id. § I.I. This Court has repeatedly recognized the commonsense 

principle that a disabled employee’s successful performance on the job 

over a period of time directly undercuts the employer’s allegation that the 

employee cannot perform the job’s essential functions. See Mosby-

Meachem, 883 F.3d at 605 (a jury may infer that a disabled employee can 
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perform her essential functions where she “had performed her duties...in 

the past without any...issues or decline in work product”); Camp, 662 F. 

App’x at 363 (courts “must take into consideration that [the employee] 

fulfilled the duties of the job for years with his disability”); Mobley v. 

Miami Valley Hosp., 603 F. App’x 405, 411-12 (6th Cir. 2015) (“Since [the 

employee] worked in the...position for several years, it would be 

reasonable to infer that [the employer] thought he was fulfilling the 

essential functions during that time....”); Demyanovich, 747 F.3d at 434 

(evidence that a disabled employee “had been performing satisfactorily 

at his job” is sufficient to rebut an employer’s contrary judgment). 

The jury also heard evidence that Bemis’s management was fully 

aware of Gunter’s physical limitations and allowed him to continue 

working, further reinforcing the conclusion that Gunter could effectively 

perform his essential functions. See supra Statement of the Case § I.I. As 

Bemis’s human resources manager testified, Bemis “only let [Gunter] 

back to his regular job duties as a [Press Assistant] with restrictions 

because he could perform the essential functions of his job.” Transcript, 

R.141, PageID.3628 (emphasis added); Blanton v. Inco Alloys Int’l, Inc., 

108 F.3d 104, 108 (6th Cir. 1997) (a party’s “admission” regarding 

      Case: 17-6144     Document: 33     Filed: 04/11/2018     Page: 67



56 
 

whether an employee is “able to perform the essential functions of his 

job” is a relevant consideration). The same manager even suggested that 

favoring the left hand “could be an accommodation.” Transcript, R.141, 

PageID.3753; see Keith, 703 F.3d at 926 (a disabled employee can perform 

the essential functions of the job by using other senses or abilities to 

overcome her handicap). Fully aware of Gunter’s limitations, Bemis’s 

managers continued to allow Gunter to work after he reported his injury, 

after his surgery, and after receiving Gunter’s functional capacity 

evaluation report and doctor’s report. See supra Statement of the Case § 

I.G, I, K. 

The jury also heard evidence that the functional capacity 

evaluation used to disqualify Gunter failed to support Bemis’s judgment. 

Gunter underwent the evaluation immediately after working an eight-

hour shift, which the evaluator conceded could have negatively skewed 

the results. Id. § I.J. The evaluator never tested Gunter’s left arm, which 

Gunter relied on heavily in performing his duties. Id. The evaluator never 

asked Gunter to lift 45 pounds. Id. The evaluator never met with Bemis’s 

management or visited the plant. Id. The jury could infer from these facts 
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that the evaluation did not conclusively disqualify Gunter from the 

position.  

Finally, the jury could have concluded that Gunter remained 

qualified for his job based on Bemis’s shifting justifications for putting 

Gunter off the job and failure to engage in the interactive process in good 

faith. Bemis’s managers could not muster a consistent story on who 

decided to remove Gunter from the job or when the decision was made. 

See supra Statement of the Case § I.L. They similarly struggled to 

articulate a coherent explanation for why, exactly, Gunter could 

(supposedly) no longer do his job. Id. Bemis’s main substantive 

justification for terminating Gunter—that an employee who performed 

the job for over a year after his injury was no longer qualified because his 

temporary restrictions had (supposedly) become permanent—“would not 

withstand a gentle breeze.” Perez v. Mortg. Bankers Ass’n, 135 S. Ct. 

1199, 1212 (2015) (Scalia, J., concurring). Bemis’s managers knew that 

Gunter’s restrictions were not permanent; and such a discovery, even if 

true, would do nothing to suggest that Gunter was no longer qualified. 

See supra Statement of the Case § I.L. Bemis’s managers never met with 

Gunter, Gunter’s coworkers, or Gunter’s supervisors before making a 
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decision. Id. § I.K. They made up their minds before any interactive 

process took place, staged a sham interactive process, and destroyed the 

original notes from the meeting. Id. § I.L, M. They presented testimony 

about the interactive process meeting that differed dramatically from 

Gunter’s. Id. § I.M. A jury could glean from these facts that Bemis’s 

managers understood full well that Gunter could continue to perform the 

essential functions of his job. See St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 

502, 517 (1993) (“[P]roving the employer’s reason false becomes part of 

(and often considerably assists) the greater enterprise of proving that the 

real reason was intentional discrimination.”); Camp, 662 F. App’x at 362 

(relying on evidence that the decisionmaker “never observed [the 

employee] work and...had not talked with [the employee] or [the 

employee]’s coworkers about [the employee]’s job performance”). 

This Court’s precedents broadly reinforce the reasonableness of the 

jury’s verdict. The district court correctly identified Camp, 662 F. App’x 

at 357, as this Court’s most apposite case. Order on Summary Judgment, 

R.55, PageID.958-59; Order on Bemis’s Rule 50(b) Motion, R.125, 

PageID.3283, 3288-89. There, this Court concluded that a policy 

requiring sales clerks to be able to lift 35 pounds was not an essential job 
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function as a matter of law. In reaching that conclusion, the Court relied 

on evidence that (1) the employee’s supervisor did not believe that lifting 

35 pounds was an essential function; (2) the disabled employee performed 

his job adequately for years; (3) the amount of time spent lifting was less 

than the job description suggested; (4) employees helped each other carry 

heavier items; (5) the decisionmaker never observed the disabled 

employee on the job or sought input from coworkers before terminating 

him; and (6) the employee had never been shown a job description. Id. at 

632-63. Down the line, each of those factors is present in this case. Of 

course, other opinions from this Court confirm that employees need not 

present nearly so much evidence. In Vaughn, ---- F. App’x ----, 2017 WL 

5564677, for example, this Court found a fact question on whether a 

lifting restriction was an essential function based solely on the testimony 

of a single coworker. Id. at *4. In Demyanovich, 747 F.3d at 434, as 

another example, the Court rejected the argument that physical work 

requirements were essential based on (1) evidence that the job 

description did not “specifically identify” many of the claimed 

requirements and (2) testimony that the disabled employee “had been 

performing satisfactorily at his job.” Id. Other recent precedent points in 
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the same direction, reinforcing the commonsense idea that evidence of 

the actual functioning of the workplace can undermine an employer’s 

claim regarding the job’s essential functions. See, e.g., Mosby-Meachem, 

883 F.3d at 605; Mobley, 603 F. App’x at 411-12; Rorrer, 743 F.3d at 1042; 

Henschel, 737 F.3d at 1023; Keith, 703 F.3d at 926. 

Bemis rests its argument on this Court’s opinions in Johnson v. 

Cleveland City School District, 443 F. App’x 974 (6th Cir. 2011) and 

Manigan v. Southwest Ohio Regional Transit Authority, 385 F. App’x 472 

(6th Cir. 2010), but it misunderstands the teachings of those cases. As 

the district court correctly observed, these authorities do not “mandate 

that an employer’s determination regarding an employee’s abilities, or 

lack thereof, be upheld so long as it has some medical support behind it.” 

Order on Bemis’s Rule 50(b) Motion, R.125, PageID.3288. In both 

Johnson and Manigan, the employees “failed to offer corroborating 

evidence” regarding their abilities “beyond their subjective beliefs in 

their physical prowess.” Id. Here, Gunter offered a great deal of such 

evidence. More fundamentally, however, Johnson and Manigan speak 

only to the question of whether an employee can perform a certain task; 

they do not address the broader question of whether that task is an 
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essential function of the job. Bemis essentially argues that if a doctor (or 

here, a non-doctor) says that an employee cannot perform a certain task 

(say, lifting 45 pounds), courts must find, as a matter of law, that (1) the 

employee cannot perform the task and (2) the task is an essential job 

function. Johnson and Manigan do not support either conclusion. But 

accepting the latter point would veer into the absurd. Medical 

professionals offer no expertise on whether a particular job duty is 

essential. Johnson and Manigan do not grant employers a get-out-of-jail-

free card absolving them of their obligation to provide reasonable 

accommodations by modifying non-essential job functions.  

E. Bemis Failed to Substantiate Its Failure-to-Mitigate 

Defense. 

 

The district court correctly concluded that Bemis was not entitled 

to judgment as a matter of law on its failure-to-mitigate defense. 

(1) Legal framework applicable to Bemis’s failure-to-

mitigate defense. 

 

The ADA incorporates Title VII’s remedial provisions; among them, 

the requirement that plaintiffs mitigate their damages. 42 U.S.C. § 

2000e-5(g)(1); 42 U.S.C. § 12117(a). The “rule is designed ‘to prevent 

claimants from recovering for damages which they could have avoided 
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through reasonable diligence.’” Pittington, 880 F.3d at 799-800 (quoting 

Rasimas v. Michigan Dep’t of Mental Health, 714 F.2d 614, 623 (6th Cir. 

1983)). 

“[S]uccessful...plaintiffs are presumptively entitled to back pay, and 

they ought to receive enough back pay to make them whole—‘that is, to 

place [them] in the position [they] would have been in but for 

discrimination.’” Id. at 799 (quoting Rasimas, 714 F.2d at 626). “No per 

se rule governs the appropriateness of front pay damages in a particular 

case.” Wilson v. Int’l Bhd. of Teamsters, 83 F.3d 747, 756 (6th Cir. 1996). 

“Ultimately, the question to be answered is whether front pay damages 

are needed in a particular case to make the plaintiff whole.” Id. at 757; 

see Jackson v. City of Cookeville, 31 F.3d 1354, 1361 (6th Cir. 1994). 

Plaintiffs “bear[] the [initial] burden of proving damages with 

‘reasonable certainty[.]’” Pittington, 880 F.3d at 799 (quoting Blackwell, 

696 F.2d at 1192). But damages “need not be proven with the exactitude 

of lost profits in a breach of contract case.” Id. (citing Hance, 571 F.3d at 

520). Damages should be “awarded even where the precise amount of the 

award cannot be determined.” Id. at 799 (citing Rasimas, 714 F.2d at 

628). “Any ambiguity in what the claimant would have received but for 
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discrimination should be resolved against the discriminating employer.” 

Id. 

Once the plaintiff has made his initial showing, the burden shifts 

to the employer to prove that the plaintiff failed to mitigate his damages. 

Id. at 800. “[B]asic principles of equity and fairness mandate that the 

burden of proof must remain on the employer because the employer’s 

illegal discharge of the employee precipitated the search for another job.” 

NLRB v. Westin Hotel, 758 F.2d 1126, 1130 (6th Cir. 1985). “The 

[d]efendant may satisfy [its] burden only if [it] establishes that: 1) there 

were substantially equivalent positions which were available; and 2) the 

claimant failed to use reasonable care and diligence in seeking such 

positions.” Pittington, 880 F.3d at 800 (citing Rasimas, 714 F.2d at 624) 

(first alteration and emphasis in original). A substantially equivalent 

position must afford the plaintiff “virtually identical promotional 

opportunities, compensation, job responsibilities, working conditions, 

and status.” Rasimas, 714 F.2d at 624. Furthermore, “a claimant is only 

required to make reasonable efforts to mitigate damages, and is not held 

to the highest standards of diligence.” Id. at 624. “The claimant’s burden 

is not onerous, and does not require him to be successful in mitigation.” 
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Id. “The reasonableness of the effort to find substantially equivalent 

employment should be evaluated in light of the individual’s background 

and experience and the relevant job market.” Westin Hotel, 758 F.2d at 

1130. The plaintiff need not “accept employment that is an unreasonable 

distance from his residence.” Rasimas, 714 F.2d at 625. In sum, “the 

plaintiff is ‘entitled to the amount claimed unless the defendant can prove 

otherwise.’” Pittington, 880 F.3d at 800 (quoting EEOC v. Wilson Metal 

Casket Co., 24 F.3d 836, 841 (6th Cir. 1994)).  

 One final legal principle bears on this case: “[T]he mitigation 

requirement does not apply to a...plaintiff where the defendant’s 

discriminatory conduct resulted in the disability that prevents the 

plaintiff from finding other employment.” See Lathem v. Dep’t of Children 

& Youth Servs., 172 F.3d 786, 794 (11th Cir. 1999); Johnson v. Spencer 

Press of Maine, Inc., 364 F.3d 368, 383 (1st Cir. 2004); Durham Life Ins. 

Co. v. Evans, 166 F.3d 139, 157 (3d Cir. 1999). “This rule is merely a 

logical corollary of the principle that the victims of discrimination should 

be restored, ‘so far as possible...to a position where they would have been 

were it not for the unlawful discrimination.’” Johnson, 364 F.3d at 384 

(quoting Albemarle Paper Co. v. Moody, 422 U.S. 405, 421 (1975)). 
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(2) The Court should reject Bemis’s invitation to 

jettison the requirement that defendants must 

show that substantially equivalent positions were 

available. 

 

At trial, Bemis made no attempt to demonstrate the existence of 

substantially equivalent positions available to Gunter—within a 

reasonable distance or otherwise. In light of that omission, Bemis asks 

this Court to change the law in the Sixth Circuit and adopt a rule 

embraced by some other circuits: that an employer “is released from the 

duty to establish the availability of comparable employment if it can 

prove that the employee made no reasonable efforts to seek such 

employment.” See, e.g., Greenway v. Buffalo Hilton Hotel, 143 F.3d 47, 54 

(2d Cir. 1998). This Court should decline Bemis’s invitation, for several 

reasons. 

First, Bemis’s proposed rule stands in direct conflict with binding 

Sixth Circuit precedent. In this circuit, a plaintiff’s damages may be 

reduced for failure to mitigate “only if [the defendant] establishes that: 

1) there were substantially equivalent positions which were available; 

and 2) the claimant failed to use reasonable care and diligence in seeking 

such positions.” Pittington, 880 F.3d at 800 (citing Rasimas, 714 F.2d at 

624). Under that framework, “the plaintiff is ‘entitled to the amount 
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claimed unless the defendant can prove otherwise.’” Id. (quoting Wilson 

Metal Casket, 24 F.3d at 841). The plaintiff does “not bear the burden of 

producing evidence as to his efforts at mitigation.” Id. As other courts 

have recognized, “[t]he Sixth Circuit...has declined to adopt [the] 

exception” Bemis proposes. See In re Davidson, 978 A.2d 1, 4 (Vt. 2009). 

Indeed, this Court has “previously rebuked district courts for ‘appl[ying] 

incorrect legal principles in apparently requiring…employees to prove 

their efforts to mitigate their damages.’” Pittington, 880 F.3d at 800 

(quoting Rasimas, 714 F.2d at 623) (alteration in original). In so doing, 

this Court “ha[s] been quite clear” that a “‘claimant is not required to 

submit evidence of diligence and reasonable care in seeking employment 

until [the] defendant has met its burden.’” Id. at 800-01 (quoting 

Rasimas, 714 F.2d at 623); Wooldridge v. Marlene Indus. Corp., 875 F.2d 

540, 548 (6th Cir. 1989). Therefore, when the employer has failed to meet 

its burden in showing that “‘substantially equivalent positions...were 

available’ and that ‘the claimant failed to use reasonable care and 

diligence in seeking such positions,’ a plaintiff has no legal obligation to 

demonstrate that he sought or obtained comparable employment after 

his unlawful termination.” Id. at 801 (quoting Rasimas, 714 F.2d at 624) 
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(internal citation omitted); Meyers v. City of Cincinnati, 14 F.3d 1115, 

1119 (6th Cir. 1994).  

Bemis’s proposed exception flatly contravenes these principles. 

“One panel of this court may not overrule the decision of another panel; 

only the en banc court or the United States Supreme Court” may do so. 

See United States v. Ferguson, 868 F.3d 514, 515 (6th Cir. 2017) (citing 

Salmi v. Sec’y of Health & Human Servs., 774 F.2d 685, 689 (6th Cir. 

1985)); Stragapede v. City of Evanston, Illinois, 865 F.3d 861, 868 (7th 

Cir. 2017) (refusing to overrule circuit precedent to adopt Bemis’s 

proposed exception). This panel need not proceed any further.  

Even if this Court were inclined to reexamine its precedent, 

however, the Court’s longstanding rule is correct and should be 

reaffirmed. On its face, Bemis’s proposed exception would 

unquestionably deprive some victims of discrimination of damages 

required to make them whole, broadly defeating the purpose of federal 

anti-discrimination law. “An employee can mitigate his damages only if 

it is within his power to reduce the harm he suffered.” Stragapede, 865 

F.3d at 868. Take, for example, an employee who engineers self-driving 

cars. The technology developed by the employee is highly specialized to 
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the industry, patented, and covered by trade secret law. The employee, 

who is unlawfully fired because of his race, knows he cannot obtain a 

comparable position elsewhere. Although he was planning to work for 

three more years, he decides to retire instead. Or consider an employee 

more like Gunter: a miner with a sixth-grade education making $100,000 

a year who is fired because of his age and who knows that no similar jobs 

can replace his lost income. Under Bemis’s proposed rule, these 

employees would receive no damages; and their employers’ 

discrimination would come at no cost. Such a “fundamentally 

inequitable” regime would encourage discrimination in cases where its 

effects on victims are the most devastating and acute. See In re Davidson, 

978 A.2d at 4. Requiring employers to prove that substantially equivalent 

employment opportunities exist ensures that all such victims of 

discrimination are made whole. Pittington, 880 F.3d at 799; Westin Hotel, 

758 F.2d at 1130. 

Bemis’s proposed exception suffers from other flaws as well. The 

exception stands in obvious tension with the rule itself. The circuits 

applying Bemis’s proposed rule do not explain the difference between the 

scope of the exception (“reasonable efforts to seek” “comparable 
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employment”) and the second half of the rule (“reasonable care and 

diligence in seeking [substantially equivalent] positions”). Compare 

Greenway, 143 F.3d at 54 with Pittington, 880 F.3d at 800. To the extent 

that the two requirements are coextensive, the exception effectively 

swallows the rule. Bemis’s proposed exception also needlessly promotes 

uncertainty in litigation. To the extent that the exception is narrower 

than the rule’s second half, the exception will inevitably lead to finger-

pointing in litigation over who must demonstrate the existence (or 

absence) of substantially similar positions. See, e.g., Pittington, 880 F.3d 

at 801. This Court’s rule, by contrast, promotes certainty and uniformity 

in determining damages. Bemis’s proposed exception would also require 

employees to prove a negative. Proving the absence of substantially 

similar positions to a jury is a more daunting task than proving that such 

positions exist. “It is sensible to place the burden of proof of an 

affirmative [point] on the defendant, rather than making the plaintiff 

prove a negative.” See James River Ins. Co. v. Kemper Cas. Ins. Co., 585 

F.3d 382, 385 (7th Cir. 2009). 

Finally, even if this Court changes course and adopts Bemis’s 

proposed rule, Bemis would still not be entitled to judgment as a matter 
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of law on damages. The appropriate remedy for the misallocation of the 

burden of proof is a new trial. E.g., Mays v. Springborn, 719 F.3d 631, 

635 (7th Cir. 2013). And, as explained below, Bemis has waived any claim 

to a new trial. Gunter was entitled to rely in good faith on this Court’s 

precedent in declining to put on evidence demonstrating the absence of 

substantially equivalent positions. Bemis may not take advantage of a 

change in the law to deprive Gunter of damages owed to him. 

(3) Bemis failed to prove that Gunter did not use 

reasonable care and diligence in seeking 

replacement work. 

 

This Court need not engage with Bemis’s campaign to upend circuit 

precedent, however, because the evidence was sufficient for the jury to 

conclude that Gunter exercised reasonable care and diligence in looking 

for work. See Pittington, 880 F.3d at 800. “The finding that a claimant 

has exercised reasonable diligence in seeking other suitable employment 

following a discriminatory discharge is an issue of fact” subject to highly 

deferential review on appeal. See Rasimas, 714 F.2d at 624. 

The jury had ample evidence to conclude that Gunter exercised 

reasonable diligence in seeking replacement employment. Gunter 

inquired about jobs at various Auto Zone, Advanced Auto Parts, and 
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O’Reilly Auto Parts stores. Transcript, R.140, PageID.3509, 3554-55; 

Transcript, R.142, PageID.4063. He sought work at a county garage, a 

city truck driving job, and a city dump. Transcript, R.140, PageID.3509-

10; Transcript, R.141, PageID.3599; Transcript, R.142, PageID.4064. 

Gunter considered some “mom-and-pop” establishments in his 

community. Transcript, PageID.4064, 4073. Gunter was consistently 

rejected because of his lack of education and inability to read or use a 

computer. Transcript, PageID.3509, 3554-55; Transcript, R.142, 

PageID.4063. “[A] reasonable juror could have concluded that [Gunter’s] 

efforts in seeking out employment” satisfied his obligation “to make 

reasonable efforts to mitigate his damages.” Order on Bemis’s Rule 50(b) 

Motion, R.125, PageID.3294. 

This Court’s precedent comfortably aligns with the district court’s 

conclusion. In Killian v. Yorozu Automotive Tennessee, Inc., 454 F.3d 549, 

557 (6th Cir. 2006), for example, this Court agreed that the evidence was 

sufficient to defeat a failure-to-mitigate defense where the plaintiff 

“inquired at the unemployment office, checked the classified ads and 

asked her friends about job openings in the area.” Id. Like Gunter, the 

plaintiff in Killian lost “a high-paying first-shift factory job that took 
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years of seniority to acquire” and found herself “unable to find a 

substantially equivalent position with another employer.” Id. In another 

case, this Court approved a damages award over a mitigation defense 

where the plaintiff “sought employment throughout the back pay period.” 

EEOC. v. Allen Petroleum Co. of East Tennessee, Inc., 89 F.3d 833, at *6 

(6th Cir. 1996). The Court observed that “[c]onsidering that [the plaintiff] 

was fifty-four years old with only an eighth-grade education,...it was [not] 

‘contrary to all reason’ for the jury to determine that [the plaintiff] made 

an adequate attempt to mitigate her damages.” Id. 

Nor is Bemis correct that Gunter’s decision to help care for his 

extended family members must be treated as conclusive evidence that 

Gunter failed to mitigate his damages. Gunter’s decision to help out with 

his family is simply a reflection of the fact that Gunter was not 

“successful in mitigation.” See Rasimas, 714 F.2d at 624. Gunter could 

not find comparable work given his lack of education and illiteracy. That 

Gunter did not remain totally idle does not alter that conclusion or 

replace the income he lost as a result of Bemis’s discrimination. See 

Killian, 454 F.3d at 557 (holding that enrollment in school after a diligent 

job search does not constitute a failure to mitigate). 
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(4) The jury had sufficient evidence to conclude that 

Bemis’s unlawful termination caused Gunter’s 

depression, excusing his obligation to mitigate 

damages. 

 

Last, even if the Court disagrees with the jury’s determination that 

Gunter mitigated his damages, the damages award should still be upheld 

because Gunter produced sufficient evidence to find that Bemis’s 

discriminatory conduct caused Gunter’s depression, which inhibited his 

ability to mitigate his damages. See Lathem, 172 F.3d at 794.  

Notably, Bemis does not attack the sufficiency of the evidence itself 

demonstrating that Gunter suffered from depression caused by his 

termination. Instead, Bemis argues that Gunter “had to support that 

theory with detailed expert proof.” Br. 36. But neither case cited by Bemis 

categorically required detailed expert proof. Instead, they relied on 

ordinary sufficiency of the evidence principles to determine whether the 

plaintiffs in those cases had created a triable question on the issue, see 

Johnson, 364 F.3d at 384, or demonstrated entitlement to judgment as a 

matter of law, see Nichols v. Ashland Hosp. Corp., 251 F.3d 496, 504 (4th 

Cir. 2001).  

“[E]motional injury may be proved without medical support.” 

Moorer v. Baptist Mem’l Health Care Sys., 398 F.3d 469, 485 (6th Cir. 
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2005). “A plaintiff’s own testimony, along with the circumstances of a 

particular case, can suffice to sustain the plaintiff’s burden in this 

regard.” Id. (citation omitted).  

Here, the jury heard compelling evidence that Gunter’s termination 

caused his depression. See supra Statement of the Case § I.P. The jury 

heard evidence that Gunter’s doctor diagnosed him with depression and 

prescribed medication. Id. A jury could have easily concluded that 

Gunter’s depression inhibited his ability to look for work. And there is no 

particular reason why the jury would need to hear from Gunter’s doctor 

to accept that point. 

F. The District Court Erred in Reducing Gunter’s 

Damages Attributable to His Lost Benefits.  

 

The district court erred in reducing Gunter’s damages award by 

$85,057.76 on the theory that the jury lacked sufficient evidence to award 

Gunter the value of his lost health and dental insurance benefits.  

Damages “awards should completely redress the economic injury 

the claimant has suffered as a result of discrimination.” Rasimas, 714 

F.2d at 626. In addition to lost wages, “[s]ick leave, vacation pay, pension 

benefits and other fringe benefits the claimant would have received but 

for discrimination should also be awarded.” Id. 
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The district court’s error here resulted from a misreading and 

misapplication of one of this Court’s opinions. In Hance, 571 F.3d at 519, 

the sole case relied on by the district court, a plaintiff alleging 

discrimination presented evidence “of the value of the policy he would 

have had” had the plaintiff continued working for the defendant. Id. The 

plaintiff did not, however, present evidence of the “actual costs incurred 

by [the plaintiff] in securing substitute benefits.” Id. Following a bench 

trial, the court awarded the plaintiff the value of the original policy. Id. 

On appeal, the employer first argued that the plaintiff “did not present 

evidence adequate to allow the district court to award damages on lost 

benefits.” Id. at 521. This Court found “no merit to this 

argument...because [the plaintiff] submitted calculations of his lost 

benefits to the district court....” Id. The employer next argued that the 

case should be remanded to recalculate damages “based on actual costs 

incurred by [the plaintiff] in securing substitute benefits, not the open-

market value of providing those benefits.” Id. This Court agreed and 

remanded the case to perform that recalculation. Id. at 523. 

Hance acknowledged a circuit split on the appropriate measure of 

lost benefits damages but failed to note that the Sixth Circuit had already 
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blessed awarding lost benefits based on the value of the original policy. 

See Blackwell, 696 F.2d at 1185-86. This panel need not follow Hance 

because “to the extent that a[n] [intra-circuit] conflict exists, the earlier 

case will control.” See United States v. Jones, 107 F.3d 1147, 1155 (6th 

Cir. 1997).3  

Even taking Hance at face value, however, the evidence did not 

support vacating Gunter’s damages award. At trial, Gunter (1) 

established the value of Bemis’s health and dental insurance, (2) proved 

that he procured replacement insurance though his wife’s plan, and (3) 

established that the replacement insurance was more expensive than 

Bemis’s plan. Transcript, R.140, PageID.3549-50; Transcript, R.142, 

PageID.4030, 4058-60; Ex. P-26, Summary of Annual Benefits, Appendix, 

p.70. Because Gunter established that his replacement insurance was 

more expensive—a fact never established in Hance—the jury was free to 

award Gunter an amount equivalent to the value of Bemis’s benefits. As 

courts have recognized, in an efficient market, the cost to the employer 

to provide benefits and the cost to the plaintiff to replace those benefits 

                                                           
3 In the event that this Court reaffirms its holding in Hance, Gunter 

preserves his right to challenge Hance as wrongly decided before the en 

banc Court and the Supreme Court.  
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are often “reasonably similar.” See, e.g., EEOC v. Freeman, No. 3:06-0593, 

2011 WL 1226468, at *4 (M.D. Tenn. Mar. 31, 2011). The jury had 

sufficient evidence before it to find as much here. 

Further, the district court impermissibly assumed that the jury 

awarded Gunter lost benefits damages as part of its front pay award. 

With respect to the jury’s back pay award, the jury awarded Gunter the 

precise amount he sought, including $29,577.79 in lost benefits. See Ex. 

P-22C, Summary of Economic Loss, Appendix, p.69; Verdict, R.97, 

PageID.1551. The same cannot be said of the jury’s front pay award, 

however. Gunter did not introduce any precise calculation of front pay 

damages. During closing argument, Gunter’s counsel suggested that an 

appropriate front pay award compensating Gunter until retirement 

would exceed $700,000. Transcript, R.143, PageID.4206. The jury 

awarded $315,000 in front pay—less than half the amount suggested. 

Verdict, R.97, PageID.1551. “A jury’s verdict regarding the amount of 

damages should be upheld unless it is clearly erroneous, or there is no 

evidence to support it.” Hudson v. Smith, 618 F.2d 642, 646 (10th Cir. 

1980); Pittington, 880 F.3d at 811 (Sutton, J., dissenting) (“The exact 

path to [the jury’s damages award] of course does not matter. What 
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matters is that the path...exist[s.]”). Here, even assuming arguendo that 

the jury had insufficient evidence to award Gunter front pay damages 

attributable to lost benefits, there is no conclusive evidence that the jury 

awarded such damages in the first instance. The jury’s front pay award 

of $315,000 may reflect nothing more than lost wages. Under the 

appropriately deferential standard of review, the district court 

improperly reduced the jury’s award based on a (claimed) evidentiary 

deficiency that the jury did not necessarily embrace.  

Last, the district court erred in vacating the damages award 

altogether. Hance, even taken for all that it’s worth, refused to vacate the 

damages award on sufficiency of the evidence grounds—rejecting the 

precise relief Bemis seeks here. Hance, 571 F.3d at 521. Instead, the 

Court in Hance directed the district court to recalculate damages “based 

on actual costs incurred by [the plaintiff] in securing substitute benefits.” 

Id. In this case, however, the only remedy sought by Bemis was judgment 

as a matter of law. See Bemis’s Rule 50(b) Motion, R.106, PageID.3104-

06. As a matter of strategy, Bemis’s gambit makes sense: Gunter’s 

replacement insurance was more expensive than Bemis’s. Any 

recalculation of damages, therefore, would only increase the total 
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damages owed by Bemis. Because Bemis never sought recalculation of 

damages, that remedy is waived. The only relief sought by Bemis was the 

complete vacatur of the portion of the jury’s damages award allegedly 

attributable to lost benefits, and Hance directly rejected this precise 

argument. Hance, 571 F.3d at 521. And for good reason: there is no 

question that Gunter lost valuable benefits and paid significant sums to 

replace them. The district court’s application of Hance would 

unquestionably fail to “completely redress the economic injury [Gunter] 

has suffered as a result of discrimination.” Rasimas, 714 F.2d at 626. 

II. THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION 

IN AWARDING FRONT PAY DAMAGES IN LIEU OF 

REINSTATEMENT. 

 

 The district court did not abuse its discretion in choosing front pay 

as the appropriate equitable remedy instead of reinstatement.  

“The appropriateness of reinstatement and front pay, as equitable 

remedies,” is a question committed to “the discretion of the district court.” 

Schwartz v. Gregori, 45 F.3d 1017, 1023 (6th Cir. 1995). As the district 

court acknowledged, “reinstatement is the presumptively favored 

equitable remedy.” Roush, 10 F.3d at 398. However, reinstatement “is not 

appropriate in every case, such as where the plaintiff has found other 
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work, where reinstatement would require displacement of a non-culpable 

employee or where hostility would result.” Id. Reinstatement is also 

inappropriate where there is “no evidence suggesting that [the employer] 

ever offered reinstatement.” Id. Ultimately, the district court’s discretion 

must be informed by “the totality of the circumstances” given “the fact-

intensive nature of the reinstatement inquiry.” See Ogden v. Wax Works, 

Inc., 29 F. Supp. 2d 1003, 1010 (N.D. Iowa 1998) (canvassing the relevant 

factors employed across the circuits). This Court reviews the district 

court’s decision for abuse of discretion. Arban v. West Pub. Corp., 345 F.3d 

390, 406 (6th Cir. 2003).  

The district court did not abuse its discretion in this case. Although 

Gunter expressed a willingness to return to work, Bemis refused to offer 

reinstatement to Gunter. Roush, 10 F.3d at 398; Transcript, R.144, 

PageID.4228. Bemis’s human resources manager testified that 

“[Gunter]’s not eligible for rehire at Bemis in any position.” Transcript, 

R.141, PageID.3692. She also explained that Gunter “wouldn’t get the 

job” if he applied to work at Bemis because he did not have a high school 

diploma or a GED. Transcript, R.141, PageID.3693-94, 3759. 

Additionally, the district court heard evidence that reinstatement could 
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displace other workers and result in hostility. Roush, 10 F.3d at 398; 

Transcript, R.140, PageID.3504 (objecting to one of Gunter’s proposed 

accommodations because no tow motor jobs were available); Transcript, 

R.142, PageID.4026 (Gunter became “very upset” at Bemis as a result of 

his termination).  

In light of these facts, the district court acted well within the 

bounds of its discretion in choosing back pay over reinstatement as the 

appropriate remedy.  

III. BEMIS HAS WAIVED ANY ARGUMENT THAT IT IS 

ENTITLED TO A NEW TRIAL. 

 

Finally, Bemis has waived any argument that it is entitled to a new 

trial.  

“Issues adverted to in a perfunctory manner, unaccompanied by 

some effort at developed argumentation, are deemed waived.” United 

States v. Layne, 192 F.3d 556, 566 (6th Cir. 1999). “It is not sufficient for 

a party to mention a possible argument in the most skeletal way, leaving 

the court to put flesh on its bones.” McPherson v. Kelsey, 125 F.3d 989, 

995-96 (6th Cir. 1997). 

Bemis has done exactly that with respect to any claimed 

entitlement to a new trial. Bemis sought a new trial before the district 
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court in only the most generic and perfunctory manner. See Bemis’s Rule 

50(b) Motion, R.106, PageID.3108. The same is true on appeal. Bemis 

argues for judgment as a matter of law on liability, judgment as a matter 

of law on its failure-to-mitigate defense, and a determination that the 

district court abused its discretion in awarding front pay rather than 

ordering reinstatement. Br. 4. Although Bemis cites the legal standard 

for granting a new trial, Br. 6, it never mounts any arguments explaining 

(or even hinting at) why a new trial is warranted.  

Gunter should not be made to hazard a guess as to Bemis’s 

arguments. By the same token, it would be profoundly unfair for this 

Court to order a new trial without any meaningful opportunity for Gunter 

to address the supporting arguments. Any claim that Bemis is entitled to 

a new trial is waived.  

CONCLUSION 

 

The district court’s judgment should be affirmed in part, reversed 

in part, and remanded with instructions to reinstate the jury’s original 

award.  

 

Date:  April 11, 2018    Respectfully submitted, 
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ADDENDUM 

 

DESIGNATION OF RELEVANT  

DISTRICT COURT DOCUMENTS 

 

Dkt. 

No. 
Description of Document PageID 

1 Complaint 1-7 

55 Order on Summary Judgment 955-64 

97 Verdict 1549-53 

104 Judgment 3084 

106 Bemis’s Rule 50(b) Motion 3088-3111 

125 Order on Bemis’s Rule 50(b) Motion 3283-97 

126 Amended Judgment 3298-99 

134 Notice of Cross-Appeal 3314-15 

140 Transcript 3394-3562 

141 Transcript 3563-3822 
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142 Transcript 3823-4084 

143 Transcript 4085-4227 

144 Transcript 4228-74 
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