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STATEMENT IN SUPPORT OF ORAL ARGUMENT 

 

         Appellant respectfully requests oral argument in this case, which 

presents an important question of first impression in the Sixth Circuit: 

whether an employer may use a contractual choice-of-law provision to 

evade California’s fundamental public policy forbidding non-compete 

agreements. The issue has generated significant litigation recently, and 

resolution of the question is important to a large and growing number of 

employees and employers who work and do business in California. 

Appellant believes oral argument will be of significant benefit to the 

Court. 
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STATEMENT OF JURISDICTION 

 

The district court has diversity jurisdiction over this action 

pursuant to 28 U.S.C. § 1332. Appellant Bryan Ozur is a citizen and 

resident of California. Notice of Removal, R.1, PageID.2. Appellee 

American Home Shield Corp. is a Delaware corporation with its principal 

place of business in Tennessee. Id. The amount in controversy exceeds 

$75,000 exclusive of interest and costs. Id. at 2–5. 

The district court entered an order granting American Home 

Shield’s motion for a preliminary injunction on September 13, 2016. 

Order, R.34, PageID.966. Ozur filed a notice of appeal on September 21, 

2016. Order, R.35, PageID.977. This Court has jurisdiction under 28 

U.S.C. § 1292(a)(1). 

INTRODUCTION 

This case presents a question implicating important federalism 

concerns in the interstate employment market. Non-compete agreements 

are illegal in California. See Edwards v. Arthur Andersen LLP, 44 Cal.4th 

937, 941 (2008); Cal. Bus. & Prof. Code § 16600. The question presented 

here is whether an employer may evade California’s prohibition by 

requiring employees who live and work in California to sign a non-
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compete agreement containing a choice-of-law provision providing that 

the law of a different state (a state where non-compete agreements may 

be enforced if reasonable—here Tennessee) applies. 

Settled conflict-of-laws principles provide the answer. A contractual 

choice-of-law provision must yield where, as here, the parties’ chosen law 

is “contrary to ‘a fundamental policy’ of a state having [a] ‘materially 

greater interest’ ” in the application of its law. See Goodwin Bros. 

Leasing, Inc. v. H & B Inc., 597 S.W.2d 303, 306 n.2 (Tenn. 1980) (citing 

Restatement (Second) of Conflict of Laws § 187(2) (“Second 

Restatement”)).  

What Appellee American Home Shield Corp. seeks in this litigation 

is extraordinary. American Home Shield tried—and failed—to enforce its 

non-compete agreements in the California courts. See Am. Home Shield 

of Cal., Inc. v. Fid. Nat’l Home Warranty Co., No. D039241, 2003 WL 

21085278, at *8 (Cal. Ct. App. May 14, 2003). But instead of following the 

California court’s direction, American Home Shield devised an evasion. 

The company forced its California-based employees to sign a new non-

compete agreement—this one providing that Tennessee law would 

govern. Hearing, R.46, PageID.1132.  
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The vast majority of courts to pass on this evasion tactic have 

rejected it, and for good reason. “California’s policy against covenants not 

to compete is a fundamental one.” See Lifestyle Imp. Centers, LLC v. East 

Bay Health, LLC, No. 2:13–cv–735, 2013 WL 5564144, at *9 (S.D. Ohio 

Oct. 7, 2013). And the state of California has a deep and abiding interest 

in applying its fundamental public policy to employees who live and work 

in California. The prohibition against non-compete agreements 

reinforces the core organizing principles of the California economy: 

encouraging the free movement of labor, fair competition, and open and 

unrestrained innovation. Reducing California’s public policy to a 

contractual drafting choice frustrates—indeed defeats—California’s 

chosen policy, grants out-of-state employers a massive unfair advantage 

over their locally-based competitors, and undermines the principles of 

cooperative federalism.  

The district court’s opinion in this case, which held that Tennessee 

law applies, missed the mark in several crucial respects. First, the 

district court applied the wrong legal test. The court held that the 

doctrine of lex loci contractus, which “provides that a contract is 

presumed to be governed by the law of the jurisdiction in which it was 
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executed[,]” controlled the analysis. Order, R.34, PageID.970. But the 

district court failed to recognize that the Tennessee Supreme Court 

replaced the lex loci contractus rule with the modern Restatement test, 

which forbids enforcement of any choice-of-law provision that is “contrary 

to ‘a fundamental policy’ of a state having [a] ‘materially greater interest’ 

” in the application of its law. Goodwin, 597 S.W.2d at 306 n.2 (citing 

Second Restatement § 187(2)). And the district court failed to 

acknowledge that the lex loci rule—even if it applied—is merely a 

presumption subject to its own long-recognized public policy exception. 

See Bank of Columbia v. Walker, 482 Tenn. 299, 307–08 (1884). By 

reducing the conflict-of-laws analysis to a single-factor test focusing on 

the place of the contract’s execution, the district court effectively held 

that a state’s sovereign interests are per se irrelevant in a wide swath of 

choice-of-law disputes.  

The district court’s opinion cannot stand. Settled choice-of-law 

rules, informed by principles of full faith and credit, require courts to 

consider the sovereign interests of sister states in determining what law 

to apply. And applying that analysis here yields a straightforward result: 

California’s interest in vindicating its fundamental public policy 
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prohibiting non-compete agreements demands application of California 

law.  

For these reasons, the district court’s preliminary injunction must 

be reversed. 

STATEMENT OF THE ISSUES 

Whether an employer may evade California’s prohibition against 

non-compete agreements by requiring employees who live and work 

exclusively in California to sign a non-compete agreement containing a 

choice-of-law provision providing that the law of a different state (a state 

where non-compete agreements may be enforced if reasonable—here 

Tennessee) applies.  

STATEMENT OF THE CASE 

I. FACTS. 

A. The Parties.  

 

 Appellant Bryan Ozur is a life-long resident and citizen of 

California. Hearing, R.46, PageID.1170; Ozur Declaration, R.13-1, 

PageID.205. Appellee American Home Shield Corp. is a Delaware 

Corporation based in Memphis, Tennessee. Complaint, R.1-2, PageID.13. 

American Home Shield is in the business of selling home warranty 
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insurance contracts to homeowners. Complaint, R.1-2, PageID.14. A 

home warranty contract covers (in exchange for a monthly premium) the 

repair or replacement of home appliances that break down over time. 

Complaint, R.1-2, PageID.14. American Home Shield does business all 

over the United States. Hearing, R.46, PageID.1192. At all relevant 

times, American Home Shield operated in California through a 

subsidiary incorporated and based in California: American Home Shield 

of California, Inc. See 

http://www20.insurance.ca.gov/epubacc/REPORT/136870.htm. 

B. Ozur’s Employment with American Home Shield. 

Ozur was interviewed and hired by American Home Shield in 

California in 2007. Hearing, R.46, PageID.1171. Ozur worked as an 

account executive, promoting and selling American Home Shield’s home 

warranty contracts. Hearing, R.46, PageID.1172–73, 1183; Ozur 

Declaration, R.13-1, PageID.205; Job Description, R.1-2, PageID.36. 

American Home Shield hired Ozur to solicit business for the company in 

California. Hearing, R.46, PageID.1253. Ozur worked exclusively in the 

Coachella Valley area of California for nine years, from 2007 to May 

2016, selling American Home Shield home warranties. Hearing, R.46, 
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PageID.1128, 1171–72. His immediate supervisor was based in 

California at all times. Hearing, R.46, PageID.1173, 1254. During his 

entire nine-year tenure at American Home Shield, Ozur never worked in 

any state other than California, and never sold a product to a customer 

outside of California. Hearing, R.46, PageID.1172, 1239, 1253. Ozur 

traveled to Memphis twice to visit American Home Shield’s corporate 

headquarters: once for two weeks in 2007 for training shortly after being 

hired, and again in 2011 for a few days for some additional training. 

Hearing, R.46, PageID.1149, 1166, 1176–77, 1250. Ozur attended 

numerous regional meetings in California, as well as some meetings in 

other parts of the country besides California and Tennessee. Hearing, 

R.46, PageID.1177–78.  

During his employment, Ozur had minimal contacts with the state 

of Tennessee relative to California or even other states where American 

Home Shield operates. Ozur’s account executive team was located in Iowa 

for the majority of Ozur’s employment. Hearing, R.46, PageID.1167, 

1175. American Home Shield employs marketing employees in Memphis, 

but Ozur testified that he “did not rely on them in any meaningful way.” 

Hearing, R.46, PageID.1167, 1176. The marketing materials Ozur 
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received were not directed to California consumers, but were generic 

materials covering the entire country, and were therefore of minimal use 

to Ozur. Hearing, R.46, PageID.1167, 1176. American Home Shield 

withheld California state taxes from Ozur’s paycheck, and the checks 

were issued out of Illinois. Ozur Declaration, R.24-1, PageID.769. 

American Home Shield maintained a California-specific employment 

handbook. Ozur Declaration, R.24-1, PageID.767. After his termination, 

Ozur made his COBRA payments to an American Home Shield office in 

Illinois. Ozur Declaration, R.24-1, PageID.769. Ozur also interacted with 

American Home Shield’s Human Resources Service Center, the division 

of the company responsible for human resources and payroll issues, 

which is based in Texas. Ozur Declaration, R.24-1, PageID.768. 

Communications related to contractors were handled through the 

Contractors’ Service Call Center in Iowa. Ozur Declaration, R.24-1, 

PageID.769. Ozur received back office and marketing support from time 

to time from Memphis, Iowa, and Georgia. Hearing, R.46, PageID.1149–

51, 1167; Ozur Declaration, R.24-1, PageID.767–70.  

C. American Home Shield Loses in California Court, 

Requires All Employees in California to Sign a New 

Non-Compete Agreement.  
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For the first six years of Ozur’s employment, American Home 

Shield did not impose any non-compete agreement on the company’s 

California workforce. The absence was not an accident. In 1999, 

American Home Shield’s California subsidiary attempted—and failed—

to enforce a non-compete agreement against a competitor and five former 

employees who lived and worked in California. See Am. Home Shield, 

2003 WL 21085278, at *8. 

But in November 2013, American Home Shield required its 

California-based employees (including Ozur) to sign a new non-compete 

agreement containing a Tennessee choice-of-law provision. Hearing, 

R.46, PageID.1132, 1250; Email to California Employees, R.7-3, 

PageID.98. The non-compete agreement provided as follows: 

(a) Non-competition 

 

(I) Employee agrees to immediately inform Employee’s 

manager in the event that Employee is solicited to 

pursue employment with a competitor or otherwise has 

communication with any third party regarding potential 

employment with a competitor. 

 

(II) For one (1) year following the termination of 

Employee’s employment with AHS, Employee will not 

within any county in which Employee performed duties 

during the last twelve (12) months of employment, 

directly or indirectly, become employed by or rendered 

services for any company which provides any service or 
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product that competes with the products or services 

provided by AHS, nor directly or indirectly (other than 

as a minority shareholder or other equity interest of not 

more than 2% of a company whose equity interests are 

publicly traded on a nationally recognized stock 

exchange or over-the-counter market) become interested 

in (as an individual, partners, stockholder, director, 

officer, principal, agent, trustee, lender of money or in 

any other capacity) such a company. 

 

(b) Non-solicitation of Clients. During Employee’s 

employment by AHS and for one (1) year thereafter Employee 

will not directly or indirectly, on behalf of himself/herself or 

for others, market, solicit or sell any service or product that 

competes with AHS to any AHS client to whom Employee 

provided service, sold product, or from whom Employee 

solicited business, during the last twelve (12) months of 

Employee’s employment with AHS. 

 

(c) Non-solicitation of Employees/Contractors. During 

Employee’s employment with AHS and for one (1) year 

thereafter, Employee shall not, directly or indirectly, induce 

or encourage any AHS employee or contractor to terminate 

his/her employment or engagement with AHS or to seek 

employment or association with any person or entity in 

competition with AHS. 

 

Non-compete Agreement, R.1-2, PageID.33. The agreement also 

contained a choice-of-law provision providing that “the parties expressly 

agree that this Agreement shall be construed, interpreted, and enforced, 

and its validity and enforceability determined, strictly in accordance with 

the laws of the State of Tennessee . . . .” Non-compete Agreement, R.1-2, 

PageID.34. The agreement further contained a venue provision requiring 
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that all disputes be litigated in Shelby County, Tennessee. Non-compete 

Agreement, R.1-2, PageID.34.1 

American Home Shield made clear that any employee who refused 

to sign the agreement would be fired. Hearing, R.46, PageID.1134–36, 

1242; Ozur Declaration, R.13-1, PageID.206. Ozur testified that he did 

not “choose” Tennessee law to govern. Hearing, R.46, PageID.1132–33, 

1182. He signed the agreement under the duress and the threat of 

termination, and thought the agreement was unenforceable when he did 

so. Hearing, R.46, PageID.1132–33, 1134. One of American Home 

Shield’s executives even told the company’s California-based employees, 

“If you are in California, you don’t need to worry about this, this is not 

valid in the state of California, this was meant for the rest of the country.” 

Hearing, R.46, PageID.1181. Ozur ultimately signed the agreement 

because he “needed to support [his] family.” Hearing, R.46, PageID.1138, 

1182. Ozur signed the agreement in California and sent it via FedEx, in 

a FedEx envelope provided by and paid for by American Home Shield, 

back to American Home Shield’s headquarters in Memphis. Shipping 

                                                 
1 The agreement made employees liable for any attorney’s fees and costs 

incurred by American Home Shield in enforcing the agreement. Non-

compete Agreement, R.1-2, PageID.33. 
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Receipt, R.22-1, PageID.330; Email from Ozur to Kelly, R.22-1, 

PageID.331. Ozur never received a countersigned copy of the agreement 

from American Home Shield. Hearing, R.46, PageID.1141. 

D. Ozur Leaves American Home Shield and Begins 

Working for a Competitor.  

 

On May 15, 2016, Ozur ended his employment with American 

Home Shield and, shortly thereafter, began working for First American 

Home Buyer’s Corporation—a competitor of American Home Shield’s. 

Hearing, R.46, PageID.1153, 1188–89. In his new position, Ozur was 

expected to sell home warranty contracts in competition with American 

Home Shield, but also sell natural hazard disclosure products—where 

American Home Shield does not directly compete with Ozur’s new 

employer. Hearing, R.46, PageID.1186. 

II. PROCEDURAL HISTORY. 

American Home Shield filed suit against Ozur on May 26, 2016 in 

Tennessee state court seeking to enforce the non-compete agreement. 

Complaint, R.1-2, PageID.13. Ozur removed the action to the United 

States District Court for the Western District of Tennessee. Notice of 
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Removal, R.1, PageID.1.2 American Home Shield moved for a preliminary 

injunction. Motion for Preliminary Injunction, R.7, PageID.67.  

The district court held an evidentiary hearing. Hearing, R.46, 

PageID.1106. At the beginning of the hearing, the district court shared 

some preliminary thoughts to “focus us a little bit.” Hearing, R.46, 

PageID.1111. The court identified (correctly, at this stage) the dispositive 

issue in the case and urged the parties to focus on that issue: “whether 

Tennessee law is contrary to the fundamental policy of a—of California’s 

materially greater interest.” Hearing, R.46, PageID.1111–12. The court 

shared its observation that “I have some serious questions about that 

California may have a materially greater interest in this contract.” 

Hearing, R.46, PageID.1111–12. The court heard testimony from two 

witnesses—Ozur and Ozur’s immediate supervisor Jeremy Kelly—and 

received 21 exhibits into evidence. Hearing, R.46, PageID.1122, 1199; 

                                                 
2 On June 5, 2016, Ozur filed a declaratory action against American 

Home Shield in California state court seeking a judgment declaring the 

non-compete agreement unenforceable. See Ozur v. Am. Home Shield 

Corp., No. 624526 (Cal. Super. Ct. June 5, 2016). American Home Shield 

removed that case to federal court, and the federal court stayed the case, 

on the agreement of the parties, pending this Court’s consideration of this 

appeal. See Ozur v. Am. Home Shield Corp., 2:16-cv-08796-JAK-AS, Dkt. 

1, 7 (C.D. Cal. Nov. 28, 2016). 
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Exhibits, R.20, PageID.298. At the close of the hearing, the court directed 

the parties to submit supplemental briefs focusing on the “looming 

question” of “which state has a materially greater interest in having their 

law apply here.” Hearing, R.46, PageID.1288. 

On September 13, 2016, the district court granted American Home 

Shield’s motion for a preliminary injunction. Order, R.34, PageID.966.  

Beginning with its choice-of-law analysis, the court held that 

Tennessee law applied. Order, R.34, PageID.970. The court began with 

the premise that “absent evidence that the parties intended to be bound 

by another jurisdiction’s laws, the rule of lex loci contractus presumes 

that Tennessee law governs the Agreement.” Order, R.34, PageID.970–

71. “Lex loci contractus ‘provides that a contract is presumed to be 

governed by the law of the jurisdiction in which it was executed absent a 

contrary intent.’ ” Order, R.34, PageID.970 (quoting Williams v. Smith, 

465 S.W.3d 150, 153 (Tenn. Ct. App. 2014)). Looking exclusively to the 

intent of the parties, the court concluded that the parties “produced no 

evidence suggesting that the parties intended California law to govern. 

The only conclusion for the . . . Court to reach is that the parties intended 

for Tennessee law to govern the Agreement.” Order, R.34, PageID.971. In 
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a footnote, the court addressed its 180 degree turn away from the 

analytical framework it had previously (and correctly) identified as the 

central issue in the case: 

While both parties have spilled much ink debating how 

to apply the balancing test described in Vantage Technology, 

LLC v. Cross, 17 S.W.3d 637, 650 (Tenn. Ct. App. 1999), the 

Court finds that test inapposite. The test in Vantage 

Technology applies when a choice of law provision purports to 

apply the laws “of another jurisdiction” than “the jurisdiction 

in which [the contract] was executed.” Id. Here, by contrast, 

the parties’ choice of law matches the jurisdiction in which the 

Agreement was executed.  

 

Order, R.34, PageID.970. Although the court did not say so directly, it 

necessarily held that a court may consider whether the parties’ choice of 

another jurisdiction’s law is contrary to a fundamental policy of a state 

having a materially greater interest in the application of its law only 

where the state of the contract’s execution and chosen state are different. 

Framed another way, the district court held that where the state of the 

contract’s execution and the chosen state are the same, that state’s law 

governs; and any countervailing public policy arguments play no role 

whatsoever in the analysis. 

 The court then held the non-compete provision enforceable under 

Tennessee law. Order, R.34, PageID.973. The court found that the non-
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compete agreement “protects a ‘legitimate business interest’ and is 

‘reasonable under the particular circumstances.’ ” Order, R.34, 

PageID.971 (quoting Hasty v. Rent-A-Driver, Inc., 671 S.W.2d 471, 472 

(Tenn. 1984)). 

 The court enjoined Ozur from “competing with [American Home 

Shield] through his employment,” “selling, advertising or otherwise 

promoting the sale of home warranties,” or “otherwise providing service 

to First American’s home warranty business.” Order, R.34, PageID.975. 

 Ozur filed a notice of appeal. Notice of Appeal, R.35, PageID.977. 

On September 27, 2016, Ozur filed a motion to stay the district court’s 

preliminary injunction pending appeal. Motion to Stay Injunction, R.37, 

PageID.990. The district court denied the motion on November 22, 2016. 

Status Conference, R.58. 

SUMMARY OF ARGUMENT 

 The district court erred in concluding that Tennessee, not 

California, law applied.  

 The role of public policy in an informed choice-of-law analysis finds 

support in the earliest sources on the subject. Consistent with these 

sources, the Tennessee Supreme Court long ago recognized a public 
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policy exception to the lex loci contractus rule. See, e.g., Bank of 

Columbia, 482 Tenn. at 307–08. This exception requires courts to apply 

the law of a jurisdiction other than the place of contracting when 

necessary to vindicate important public policy.  

 The district court applied the wrong legal standard when it held 

that the lex loci contractus rule controlled the analysis. The Tennessee 

Supreme Court has replaced the old lex loci rule with the modern 

Restatement test, which asks whether the parties’ chosen law is 

“contrary to ‘a fundamental policy’ of a state having [a] ‘materially 

greater interest’ ” in the application of its law. See Goodwin, 597 S.W.2d 

at 306 (citing Second Restatement § 187(2)). And even if the Tennessee 

Supreme Court still follows the lex loci presumption, the district court 

erred in failing to apply the traditional public policy exception to the lex 

loci rule. Finally, even under the terms of its own flawed test, the district 

court still failed to consider California’s public policy because the 

undisputed facts show that the contract was executed in California, not 

Tennessee.  

Under the correct legal framework, California law must apply. 

Absent any agreement, California law would apply to this dispute 
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because Ozur lived and worked entirely in California, served exclusively 

California-based customers, and signed the agreement in California. And 

the agreement, as written, violates the fundamental public policy of 

California. Edwards, 44 Cal.4th at 946. California’s clear prohibition on 

non-compete agreements “protects Californians and ensures that every 

citizen shall retain the right to pursue any lawful employment and 

enterprise of their choice.” Edwards, 44 Cal.4th at 937 (internal 

quotations omitted). 

California—not Tennessee—has a materially greater interest in the 

application of its law. As courts have overwhelmingly recognized, a state 

has a paramount interest in applying its fundamental public policy to 

employees who live and work within its borders. Applying state policy 

uniformly also prevents foreign corporations from gaining an unfair 

advantage over their competitors in the employment market. The state 

of Tennessee, by contrast, has little to no interest in the extraterritorial 

application of its law. Tennessee disfavors non-compete agreements, and 

Tennessee has no interest in compelling a disfavored practice in a state 

that bans it altogether. And whatever interest American Home Shield 

may have in national uniformity in its employment contracts, Tennessee 
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does not share the company’s private interest. American Home Shield’s 

position has no limiting principle, and would allow employers to opt out 

of a wide variety of state laws. Principles of federalism and comity should 

lead courts to respect California’s fundamental public policy. 

Because American Home Shield cannot succeed on the merits, the 

district court’s preliminary injunction must be reversed.  

ARGUMENT 

I. THE DISTRICT COURT ERRED IN GRANTING A 

PRELIMINARY INJUNCTION BECAUSE CALIFORNIA, 

NOT TENNESSEE, LAW APPLIES. 

 

A. Standard of Review and Legal Framework Governing 

Preliminary Injunctions. 

 

This Court reviews a district court’s decision to grant a motion for 

a preliminary injunction for an abuse of discretion. See Washington v. 

Reno, 35 F.3d 1093, 1098 (6th Cir. 1994). A district court’s findings of fact 

are reviewed for clear error, and the legal conclusions underpinning its 

decision are reviewed de novo. In re Eagle–Picher Indus., Inc., 963 F.2d 

855, 858 (6th Cir. 1992). This Court will reverse such a decision if the 

district court “relied upon clearly erroneous findings of fact, improperly 

applied the governing law, or used an erroneous legal standard.” 

Washington, 35 F.3d at 1098.  
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Injunctive relief is an extraordinary remedy that should not be 

granted unless the movant, by a clear showing, carries the burden of 

persuasion. Mazurek v. Armstrong, 520 U.S. 968, 972 (1997). “The 

purpose of a preliminary injunction is merely to preserve the relative 

positions of the parties until a trial on the merits can be held.” Univ. of 

Tex. v. Camenisch, 451 U.S. 390, 395 (1981). This Court looks to four 

factors to determine whether injunctive relief is appropriate: (1) the 

likelihood of success on the merits; (2) whether the injunction will save 

the movant from irreparable injury; (3) whether the injunction would 

cause substantial harm to others; and (4) whether the public interest 

would be served by the injunction. Dry Cleaning Network, L.L.C. v. Tenke 

Corp., 511 F.3d 535, 542 (6th Cir. 2007). “These four considerations are 

factors to be balanced, not prerequisites that must be met.” Id. (internal 

quotation marks omitted). However, “[i]t is particularly important for the 

[movant] to demonstrate a substantial likelihood of success on the 

merits.” Barton v. District of Columbia, 131 F. Supp. 2d 236, 242 (D.D.C. 

2001) (citing Benten v. Kessler, 505 U.S. 1084, 1085 (1992)). If the movant 

fails to do so, inquiry into the remaining factors is unnecessary, and the 

injunctive relief must be denied on that ground alone. See Transohio Sav. 
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Bank v. Dir., Off. of Thrift Supervision, 967 F.2d 598, 614 (D.C. Cir. 

1992); New Comm Wireless Services, Inc. v. SprintCom, Inc., 287 F.3d 1, 

9 (1st Cir. 2002) (“[I]f the moving party cannot demonstrate that it is 

likely to succeed in its quest, the remaining factors become matters of 

idle curiosity.”). “[A] preliminary injunction issued where there is simply 

no likelihood of success on the merits must be reversed.” Michigan State 

AFL-CIO v. Miller, 103 F.3d 1240, 1249 (6th Cir. 1997). 

B. The District Court Applied the Wrong Legal Standard 

When It Held that the Doctrine of Lex Loci Contractus 

Controlled the Analysis Without Any Need To Consider 

California’s Interest in the Application of California 

Law. 

 

The district court applied the wrong legal standard in this case. The 

district court failed to recognize that the Tennessee Supreme Court 

replaced the lex loci contractus rule with the modern Restatement test. 

Goodwin, 597 S.W.2d at 306 n.2 (citing Second Restatement § 187(2)). 

And the district court failed to acknowledge that the lex loci rule—even 

if it applied—is merely a presumption subject to its own long-recognized 

public policy exception that would apply here. See Bank of Columbia, 482 

Tenn. at 307–08. The rule that the district court did apply—holding that 

courts may take account of a sister state’s sovereign interest in the 
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enforcement of that state’s fundamental public policy only when the place 

of the contract’s execution and chosen law conflict—is erroneous and 

unsupported.  

(1) Choice-of-law principles require consideration of 

the fundamental public policies of states with a 

materially greater interest in the application of 

their law.  

 

The role of public policy in resolving conflicts of laws traces its 

heritage to the earliest sources on the subject. Joseph Story authored the 

nation’s first treatise on conflicts, Commentaries on the Conflict of Laws, 

in 1834. Story acknowledged the background principle that “the lex loci 

contractus is to govern.” See Story, Commentaries on the Conflict of Laws 

§ 241 (5th ed.). But, as Story recognized, there is an equally important 

countervailing rule: “[N]o nation is bound to recognize or enforce any 

contracts, which are injurious to its own interest, or to those of its own 

subjects.” Id. § 244. The public policy exception to the lex loci contractus 

rule “applies to cases, in which the contract is immoral or unjust, or in 

which the enforcing it in a State would be injurious to the rights, the 

interest, or the convenience of such State or its citizens.” Id. “Contracts, 

therefore, which are . . . against public rights, and contracts opposed to 

the national policy or national institutions, are deemed nullities in every 
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country . . . although they may be valid by the laws of the place, where 

they are made.” Id. Tennessee’s earliest conflicts cases draw heavily from 

Story’s work. See, e.g., Allsup v. Allsup’s Heirs, 18 Tenn. 283, 284 (1837). 

The first cases from the Tennessee Supreme Court3 follow Story 

and recognize the public policy exception to the lex loci contractus 

presumption. Take, for example, Bank of Columbia v. Walker, 482 Tenn. 

299 (1884). There, the Tennessee Supreme Court held the presumption 

of lex loci contractus overcome where the contract was repugnant to the 

public policy of Tennessee. See id. at 307–08. In another case applying 

the public policy exception, the Tennessee Supreme Court held that a 

note executed in Pennsylvania in consideration of dismissal of a criminal 

prosecution could not be enforced in Tennessee because such contracts 

were contrary to public policy. Windt v. Lindy, 84 S.W.2d 99, 100 (Tenn. 

                                                 
3 Under the rule of Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487, 496 

(1941), federal courts sitting in diversity must apply the procedural law 

of the forum state, including its choice-of-law rules, to determine the 

governing substantive law. See Westfield Ins. Co. v. Tech Dry, Inc., 336 

F.3d 503, 506 (6th Cir. 2003). Several leading commentators have 

criticized Klaxon as wrongly decided and argued that the Supreme Court 

should return to the pre-Erie regime where choice-of-law rules were 

determined by uniform federal common law. See, e.g., Mark D. Rosen, 

Choice-of-Law as Non-Constitutional Federal Law, 99 Minn. L. Rev. 

1017, 1103 (2015). Although this Court is bound by Klaxon, Ozur 

preserves the right to urge the Supreme Court to reconsider Klaxon. 
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1935). Other early cases reached the same result—overriding both the 

intent of the parties and the law of the place of execution where public 

policy demanded it. See Pennegar v. State, 10 S.W. 305, 309 (Tenn. 1889); 

Whitlow v. Nashville, C. & St. L. R. Co., 484 S.W. 618, 621 (Tenn. 1904). 

As the Tennessee Supreme Court explained, the public policy of a state 

“is supreme, and when once established will not, as a rule, be relaxed 

even on the ground of comity to enforce contracts, which, though valid 

where made, contravene such policy.” Moak v. Cont’l Cas. Co., 4 Tenn. 

App. 287, 292–93 (Tenn. Ct. App. 1927) (citations omitted). 

Cumulatively, Tennessee courts have considered whether public 

policy overrides the lex loci in dozens of cases spanning well over one 

hundred years. Each case carefully considers whether the public policy of 

a state requires overriding the law of the place of contracting. See, e.g., 

First Nat’l Bank of Geneva, Ohio v. Shaw, 109 Tenn. 237 (1902) (holding 

that a note signed by a married woman in Ohio where married women 

could legally contract was unenforceable in Tennessee where, at that 

time, a contract made by a married woman was voidable); Windt, 84 

S.W.2d at 100 (holding that a note executed in Pennsylvania in 

consideration of dismissal of a criminal prosecution would not be enforced 
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in Tennessee because such contracts are contrary to public policy); 

Sherwin-Williams Co. v. Morris, 156 S.W.2d 350, 352 (Tenn. Ct. App. 

1941) (holding that a provision in a note waiving exemptions of the 

maker, executed in Georgia where such a provision was valid, was 

unenforceable in Tennessee); Trahan v. E.R. Squibb & Sons, Inc., 567 F. 

Supp. 505, 510 (M.D. Tenn. 1983) (concluding that Tennessee’s public 

policy overrides North Carolina’s contrary statute governing products 

liability); In re Estate of Davis, 184 S.W.3d 231, 239 (Tenn. Ct. App. 2004) 

(holding a pre-nuptial agreement executed in Florida invalid under 

Tennessee law for lack of disclosure). Counsel’s research has revealed no 

cases where a court has held that public policy should not even be 

considered in an informed choice-of-law analysis. “[T]he lex loci 

contractus rule must allow consideration of the public policy of the forum 

and interests of the conflicting states.” See Bohannan v. Allstate Ins. Co., 

820 P.2d 787, 797 (Okla. 1991). 

The public policy exception to the lex loci contractus presumption 

finds further support in the first Restatement on the Conflict of Laws, 

which has also informed and influenced Tennessee courts’ understanding 

of the doctrine. See Pinkerton v. Fox, 129 S.W.2d 514, 518 (Tenn. Ct. App. 
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1939). The first Restatement, published in 1934 by Professor Joseph 

Beale, continued to adhere to Story’s presumption in favor of lex loci 

contractus. But, like Story, the first Restatement recognized that the lex 

loci presumption is overcome where public policy demands it. According 

to the Restatement, “[i]f performance of a contract is illegal by the law of 

the place of performance at the time for performance, there is no 

obligation to perform so long as the illegality continues.” Restatement of 

Conflicts § 360 (“First Restatement”). Stated more directly in the 

commentary, “[i]f the performance of the agreement would be illegal by 

the law of the place of performance at the time the agreement was made, 

and if such fact was known to the parties at the time, there is no contract 

by the law of the place of contracting.” Id. cmt. b; id. § 347 (“If a promise 

is made in one state to perform an act in another state, which, by the law 

of that state, is at the time known to the parties to be illegal, the promise 

is illegal by the law of the first state.”). The First Restatement provides 

an example driving the point home more fully: “The purchase of grain 

futures is known by A and B to be forbidden by the law of Y. It is legal by 

the law of X. A agrees with B in X to purchase grain futures in Y. The 

bargain is illegal.” Id. cmt. a. (The Restatement’s example, of course, 
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should look quite similar to the facts of this case.) The original 

Restatement thus recognizes that “[w]hile it is generally understood that 

the lex loci contractus is pertinent to [the contract’s] validity and 

enforcement, nevertheless it is also settled that, if the law of the place 

where the agreement is to be performed, prohibits its execution, then the 

latter is controlling.” See Moore v. Burdine, 174 So. 279, 282–83 (La. Ct. 

App. 1937) 

The Second Restatement on the Conflict of Laws, published in 1971, 

replaced the lex loci contractus presumption with the familiar modern 

test, which looks instead to the state with the “most significant 

relationship to the transaction.” Second Restatement § 188. The modern 

test calls upon courts to balance “the relevant policies of the forum [and] 

the relevant policies of other interested states and the relative interests 

of those states in the determination of the particular issue.” Id. § 6.  

The modern Restatement, like its predecessors, preserves the role 

of public policy in making the ultimate choice-of-law determination, 

holding that public policy must prevail where “application of the law of 

the chosen state would be contrary to a fundamental policy of a state 

which has a materially greater interest than the chosen state in the 
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determination of the particular issue and which, under the rule of § 188, 

would be the state of the applicable law in the absence of an effective 

choice of law by the parties.” Id. § 187. Crucially, under both the First 

and Second Restatements, the law that would otherwise apply (either 

under the old lex loci rule or the modern interests analysis) must yield 

where public policy requires it. “[T]he ‘fundamental policy’ exception in § 

187(2) of the [Second] Restatement is analogous to the lex loci contractus 

principle that requires a strong public policy to override application of 

the law of the place where the contract was made.” Jackson v. Pasadena 

Receivables, Inc., 921 A.2d 799, 805 (Md. Ct. App. 2007) (quoting Nat’l 

Glass v. J.C. Penney, 650 A.2d 246, 250, n.4 (Md. Ct. App. 1994)). 

(2) Whether or not the lex loci contractus rule 

remains the law in Tennessee, courts must 

consider public policy in making choice-of-law 

determinations.  

 

In light of these principles, the parties disagree over two 

intermediate points: first, whether Tennessee still adheres to the rule of 

lex loci contractus; and second, assuming lex loci contractus still holds 

sway, whether the modern Restatement’s “materially greater interest” 

test applies to all choice-of-law disputes or rather only to the subset of 

disputes where the choice-of-law provision and lex loci conflict. 
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Ultimately, however, the resolution of these two questions does not 

change the outcome in this case: even if Tennessee follows the rule of lex 

loci contractus, and even if the modern Restatement test does not apply 

where the chosen law and lex loci do not conflict, courts still must 

consider public policy as a traditional exception to the lex loci 

presumption. Each point is addressed in turn. 

a) Tennessee no longer follows the lex loci 

contractus rule. 

 

It is unlikely that the Tennessee Supreme Court follows the rule of 

lex loci contractus anymore.4 The Tennessee Supreme Court has 

                                                 
4 The task of this Court, sitting in diversity, is to apply the same law as 

would be applied by the Tennessee Supreme Court. See Erie R.R. v. 

Tompkins, 304 U.S. 64, 78 (1938). “In the absence of a clear 

pronouncement from the [Tennessee] Supreme Court, a federal court 

sitting in diversity ‘must predict how the court would rule by looking to 

all the available data.’ ” Stryker Corp. v. XL Ins. Am., 735 F.3d 349, 361 

(6th Cir. 2012) (quoting Allstate Ins. Co. v. Thrifty Rent–A–Car Sys., Inc., 

249 F.3d 450, 454 (6th Cir. 2001)). Such data may include the state’s 

supreme court dicta, restatements of law, law review commentaries, and 

the majority rule among other states. See Garden City Osteopathic Hosp. 

v. HBE Corp., 55 F.3d 1126, 1130 (6th Cir. 1995). Intermediate appellate 

decisions, while lacking the controlling force of a decision of a state court 

of last resort, do serve as “dat[a] for ascertaining state law.” Ziebart Int’l 

Corp. v. CNA Ins. Cos., 78 F.3d 245, 250 (6th Cir. 1996) (internal citations 

omitted). However, this Court “may refuse to follow intermediate 

appellate court decisions where [the Court is] persuaded that they fail to 

reflect state law correctly.” Id. 
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overruled the doctrine’s tort-law cousin, lex loci delicti, and it is 

impossible to square the continued adherence to lex loci contractus with 

that rejection. And in a subsequent case, the Tennessee Supreme Court 

applied the modern Restatement test (although without explicitly 

jettisoning the lex loci contractus rule). These authorities demonstrate 

that the Tennessee Supreme Court, if asked to decide this case today, 

would apply the modern Restatement test.5 

First, there is no sound basis to reconcile the Tennessee Supreme 

Court’s continued adherence to the lex loci contractus doctrine with that 

court’s rejection of the lex loci delicti rule. In Hataway v. McKinley, 830 

S.W.2d 53, 57 (Tenn. 1992), the Tennessee Supreme Court explicitly 

overruled the lex loci delicti rule, a tort law presumption applying the law 

of the place where the injury occurred, and replaced it with the modern 

Restatement’s “most significant relationship” test. See id.  

                                                 
5 This Court retains the option of certifying a question to the Tennessee 

Supreme Court asking the court to clarify which legal framework applies. 

See Planned Parenthood of Cincinnati Region v. Strickland, 531 F.3d 406, 

408 (6th Cir. 2008); Tenn. Sup. Ct. R. 23. In Ozur’s view, such a course is 

unnecessary because the public policy exception dictates the result 

regardless of whether the Tennessee Supreme Court adheres to the lex 

loci rule or follows the modern Restatement test. However, in the event 

that this Court believes that the issue is dispositive, the Court may 

consider certifying the question.   
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In Hataway, the court noted that while lex loci delicti was once the 

majority rule, by 1992 “an ever shrinking number of states (15) continue 

to follow lex loci delicti.” Id. at 56. The Hataway court also noted that “lex 

loci, in its search for uniformity of result and ease of application, ignored 

the very substantial interests of the forum state in applying its own 

laws.” Id. “As a result, courts created exceptions to the rule, such as the 

public policy exception.” Id. The court concluded that exceptions to the 

lex loci rule undermined its chief supposed benefit—predictability—and 

argued in favor of abandoning the rule altogether. Id. Finally, the court 

“agree[d] with the great majority of other jurisdictions that the doctrine 

of lex loci is outmoded because of changes in society.” Id. at 57. The court 

“observe[d] that in today’s modern industrial world, the vested rights 

theory [underlying the lex loci rule], with its emphasis on territorial 

boundaries, has little relevance.” Id. Calling the lex loci rule “outmoded 

and increasingly irrelevant,” the court adopted the Second Restatement’s 

“most significant relationship” approach. See id. at 57, 59.  

The same considerations that led the Tennessee Supreme Court to 

abandon lex loci delicti apply with equal strength to lex loci contractus. 

Any semblance of the rule’s uniformity is undermined by the application 
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of the public policy exception. Id. at 56. Today, only 11 states outside of 

Tennessee have not yet retired the lex loci contractus rule. See Symeon 

Symeonides, Choice of Law in the American Courts in 2013: Twenty-

Seventh Annual Survey, at 63–64 (2013). And “changes in society” have 

rendered the doctrine equally “outmoded and increasingly irrelevant.” 

Hataway, 830 S.W.2d at 57. Indeed, those same changes in society, 

evident to the Tennessee Supreme Court in 1992, have only accelerated. 

The rise of the internet, telecommuting, and interstate commerce and 

employment have only further exposed lex loci’s status as an “outmoded 

and increasingly irrelevant” anachronism. The Tennessee Supreme 

Court has not examined the lex loci contractus rule in the context of a 

conflicts dispute since 1975—17 years before the same court retired the 

lex loci delicti doctrine. See Great Am. Ins. Co. v. Hartford Acc. & Indem., 

519 S.W.2d 579, 580 (Tenn. 1975). It is not possible to square Tennessee’s 

continued adherence to lex loci contractus with the Tennessee Supreme 

Court’s rejection of lex loci delicti in 1992. 

Second, the Tennessee Supreme Court has employed the modern 

Restatement factors in resolving a contractual choice-of-law dispute, 

further illustrating the court’s abandonment of the lex loci rule. In 
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Goodwin, 597 S.W.2d at 308, the Tennessee Supreme Court resolved a 

conflicts dispute by observing that “Kentucky was the place of 

performance by appellees as well as the state of appellant’s principal 

office, both of which are important ‘contacts’ in effective choice-of-law.” 

Id. (citing Second Restatement §§ 6, 188(2)). Goodwin adopted the 

modern Restatement’s rule governing contractual choice-of-law 

provisions: “choice of law by parties will be upheld unless . . . application 

of foreign law would be contrary to ‘a fundamental policy’ of a state 

having ‘materially greater interest,’ and whose law would otherwise 

govern.” Id. at 306 n.2 (Second Restatement § 187(2)). 

Goodwin, decided five years after the last time the Tennessee 

Supreme Court affirmatively applied the lex loci contractus rule, see 

Great Am. Ins., 519 S.W.2d at 580, casts serious doubt on whether the 

doctrine of lex loci contractus still prevails. In “predict[ing] how the court 

would rule,” all the data here point to a single conclusion: if the 

Tennessee Supreme Court confronted the question, it would apply the 

Second Restatement’s “most significant relationship” test—not the 

outmoded lex loci rule. See Stryker Corp., 735 F.3d at 361. 

b) Assuming the lex loci contractus rule still 

applies, Tennessee applies the Second 
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Restatement’s “materially greater interest” 

test to determine whether to invoke the 

public policy exception.  

 

Even assuming Tennessee still follows the rule of lex loci contractus, 

a second intermediate question arises: what role does the Second 

Restatement’s section 187 public policy exception play in the analysis? 

The parties disagree here, too: Ozur maintains that the Second 

Restatement’s “materially greater interest” test applies to all conflicts 

cases. The district court concluded that the section 187 public policy 

exception applies only where the lex loci contractus and choice-of-law 

provision point in opposite directions. Order, R.34, PageID.970. The text 

and purpose of the section 187 public policy exception demonstrate that 

the exception is not limited to cases where the chosen law and lex loci 

contractus conflict.  

When the Tennessee Supreme Court adopted section 187, Goodwin, 

597 S.W.2d at 308, the court gave no indication that the public policy 

exception would be limited to circumstances where the chosen law and 

lex loci conflict. After Goodwin, the Tennessee Court of Appeals has 

assumed that the lex loci contractus rule survives, but read Goodwin as 

supplying the rule of decision applicable where a party claims public 
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policy should prevail. For example, in Vantage Technology, 17 S.W.3d at 

650, the court gave the following statement of the rule: 

Tennessee follows the rule of lex loci contractus. This 

rule provides that a contract is presumed to be governed by 

the law of the jurisdiction in which it was executed absent a 

contrary intent. Ohio Cas. Ins. Co. v. Travelers Indem. Co., 

493 S.W.2d 465, 467 (Tenn. 1973). 

 

If the parties manifest an intent to instead apply the 

laws of another jurisdiction, then that intent will be honored 

provided certain requirements are met. The choice of law 

provision must be executed in good faith. Goodwin Bros. 

Leasing, Inc. v. H & B Inc., 597 S.W.2d 303, 306 (Tenn. 1980). 

The jurisdiction whose law is chosen must bear a material 

connection to the transaction. Id. The basis for the choice of 

another jurisdiction’s law must be reasonable and not merely 

a sham or subterfuge. Id. Finally, the parties’ choice of 

another jurisdiction’s law must not be “contrary to ‘a 

fundamental policy’ of a state having [a] ‘materially greater 

interest’ and whose law would otherwise govern.” Id., n. 2 

(citing Restatement (Second) of Conflict of Laws § 187(2) 

(1971)). 

 

Vantage Technology, 17 S.W.3d at 650. 

 Setting aside the inherent tension in reading Goodwin to retain the 

lex loci contractus rule while fully adopting the Second Restatement’s 

“materially greater interest” standard,6 the question arises as to whether 

                                                 
6 In Ozur’s view, Goodwin should be read to adopt the both components 

of the Second Restatement in tandem: section 188’s “significant contacts” 

test and section 187’s “materially greater interest” test. This Court 

remains free to adopt this position. See Krakoff v. United States, 431 F.2d 
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the “materially greater interest” standard applies to all conflicts 

questions raising a public policy argument, or only those cases where the 

lex loci and chosen law differ. To be sure, Vantage Technology and 

subsequent cases articulate the test as an if/then proposition (if the lex 

loci and choice-of-law differ, apply section 187). But there is no basis to 

hold that the Restatement’s “materially greater interest” test applies 

only where the lex loci and chosen law fail to align.  

First, it would be a logical fallacy to deny the antecedent. If one 

begins with the rule, “If it rains, the ground will be wet,” it defies logic to 

conclude that “if it does not rain, the ground will not be wet.” The same 

principle applies here. Vantage Technology’s formulation of the rule does 

not answer the question of whether section 187 applies where the lex loci 

and chosen law align, and counsel is aware of no case (prior to the district 

court’s decision here) that has held it does not.  

Second, Goodwin and the text of the Restatement itself suggest that 

the Restatement test applies uniformly. Goodwin arose in a factual 

                                                 

847, 849 (6th Cir. 1970) (“[A] federal court is not bound by the decision of 

state lower court where there has been no determination of a question of 

state law by the state’s highest court.”) (citing CIR v. Bosch, 387 U.S. 456 

(1967)). 
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context where the lex loci and chosen law diverged. Goodwin, 597 S.W.2d 

at 305–06. But nothing in Goodwin suggests that the application of 

section 187 must be limited to such a precise factual scenario. The 

language of the Restatement does not limit its application to cases where 

the place of contracting and chosen law align. See Second Restatement § 

187.  

And third, the purpose animating section 187 would not be served 

by such a limitation. Under the district court’s rule, many contracts 

would be enforceable despite causing grievous damage to a state’s public 

policies. Consider a hypothetical example to illustrate the point. Suppose 

a clinic in Tennessee wishes to help Tennessee residents commit suicide. 

Assisted suicide is illegal in Tennessee, see Tenn. Stat. § 39-13-216, but 

legal in Oregon, see ORS § 127.865. Suppose the clinic—based in 

Tennessee—requires prospective patients to fly to Oregon to sign a 

contract for services containing an Oregon choice-of-law provision. The 

clinic then begins providing assisted suicide services in Tennessee. Would 

the contract for assisted suicide be enforceable in Tennessee? The district 

court’s proposed rule compels a “yes.” But, in the district court’s view, the 

result would change if the parties executed their contract in Tennessee 
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rather than flying to Oregon to do so. Simply put, the law does not 

support such a counterintuitive and arbitrary result. Holding valid an 

assisted suicide contract executed in Oregon with an Oregon choice-of-

law provision (because Tennessee public policy cannot even be 

considered), while holding invalid an assisted suicide contract executed 

in Tennessee with an Oregon choice-of-law provision (because Tennessee 

public policy, which can be considered, is violated), would be completely 

nonsensical. A state’s sovereign interests do not rise and fall with the 

travel schedules or email habits of private parties. The contract would be 

illegal in Tennessee in either situation. See First Nat’l Bank of Geneva, 

109 Tenn. at 237; Windt, 84 S.W.2d at 100; Sherwin-Williams, 156 

S.W.2d at 352. Lex loci and the chosen law are simply two different 

indicia of which body of law the parties may have intended to govern. 

Neither factor bears on the relative value of a sovereign state’s public 

policy interests in resolving the conflict. The public policy exception 

evident in choice-of-law doctrine going back to Story’s treatise takes 

account of values of a different order entirely: federalism, comity, and a 

state’s interest in protecting its own residents. There is no sound basis 

for a choice-of-law regime that ignores these considerations entirely.  
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c) Assuming the rule of lex loci contractus still 

applies, and assuming Tennessee applies the 

Restatement’s “materially greater interest” 

test only where the lex loci and chosen law 

conflict, courts still must consider lex loci’s 

traditional public policy exception.  

 

But again, here too, resolving the dispute over section 187’s sweep 

is immaterial. Even assuming that section 187’s “materially greater 

interest” test applies solely to cases where the lex loci and the chosen law 

conflict, the result in this case still does not change. The adoption of 

section 187’s Restatement test does not override the longstanding pre-

existing rule: the lex loci contractus rule can be overcome where required 

to vindicate fundamental public policy. Long before section 187’s 

materially greater interest test came into existence, courts in Tennessee 

regularly applied the law of a state other than the lex loci contractus 

when necessary to safeguard fundamental public policy. See Bank of 

Columbia, 482 Tenn. at 299; Windt, 84 S.W.2d at 100; Whitlow, 484 S.W. 

at 621; Moak, 4 Tenn. App. at 292–93; First Nat’l Bank of Geneva, Ohio, 

109 Tenn. at 237; accord First Restatement §§ 347, 360. There is no sound 

basis to conclude that the adoption of section 187’s materially greater 

interest test in some circumstances abrogated the pre-existing 

traditional public policy exception to the lex loci rule in all other 
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circumstances. 

The court erred in failing to consider California’s public policy 

interests. 

(3) Even if the district court applied the correct legal 

standard, the court erred in concluding that the 

place of contracting was Tennessee, and therefore 

erred in refusing to consider California’s public 

policy interests.  

 

Although this Court need not reach the issue because it is not 

relevant under the correct legal standard, the district court erred when 

it concluded that the contract was executed in Tennessee rather than 

California. Therefore, even on the terms of the district court’s incorrect 

test, the court erred in failing to consider California’s public policy 

interests.  

The historical facts relevant to the place of contracting are 

undisputed: Ozur was presented with the contract in California, signed 

the contract in California, and mailed the contract in a FedEx envelope 

provided by American Home Shield to American Home Shield’s 

headquarters in Memphis. Hearing, R.46, PageID.1132, 1250; Email to 

California Employees, R.7-3, PageID.98; Shipping Receipt, R.22-1, 

PageID.330; Email from Ozur to Kelly, R.22-1, PageID.331.  
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Under these circumstances, the place of contracting was California. 

The First Restatement (which, as explained above, attached great 

significance to the lex loci contractus), makes this plain: “When an offer 

for a bilateral contract is made in one state and an acceptance is sent 

from another state to the first state in an authorized manner the place of 

contracting is . . . the state from which the acceptance is sent.” First 

Restatement § 326. The comments to the First Restatement address the 

precise facts presented here: “When an acceptance is authorized to be 

sent by mail, the place of contracting is where the acceptance is mailed[.]” 

Id. (citing Restatement of Contracts § 64); see Pinkerton, 129 S.W.2d at 

518 (applying the First Restatement); Canton Cotton Mills v. Bowman 

Overall Co., 257 S.W. 398, 402 (Tenn. 1924) (contract is valid when offer 

is accepted). 

Moreover, in its verified complaint in this case, American Home 

Shield admitted that the non-compete agreement was executed in 

California. Complaint, R.1-2, PageID.14. Under Tennessee law, “[f]actual 

statements in pleadings are conclusive against the pleader in the 

proceedings in which they were filed until they have been amended or 

withdrawn.” Pankow v. Mitchell, 737 S.W.2d 293, 296 (Tenn. Ct. App. 
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1987) (citing John P. Saad & Sons, Inc. v. Nashville Thermal Transfer 

Corp., 642 S.W.2d 151, 152 (Tenn. Ct. App. 1982)). 

The undisputed facts (and American Home Shield’s own admission) 

demonstrate that the place of contracting was California. Even assuming 

that the district court articulated the correct legal test (holding that 

public policy may be considered only where the lex loci and chosen law 

diverge), see Order, R.34, PageID.970, the court erred in failing to 

consider California public policy because the place of contracting 

(California) and chosen law (Tennessee) were in fact different.  

C. Under the Correct Legal Framework, California Law 

Applies.  

 

Application of the correct choice-of-law analysis dictates the 

application of California law in this case. Under settled conflict-of-laws 

principles, California law applies (and invalidates the covenant) because 

(1) absent any agreement California law would apply to Ozur, (2) 

application of the law of Tennessee (assuming Tennessee law would 

permit the covenant’s enforcement)7 would violate a fundamental public 

                                                 
7 Before the district court, Ozur argued that even if Tennessee law 

applied, the non-compete agreement was unenforceable. Memorandum, 

R.24, PageID.741–51. Tennessee law requires that a valid non-compete 

agreement implicate a protectable business interest and be reasonable, 



43 
 

policy of California, and (3) California has a materially greater interest 

in upholding its fundamental policy preventing the enforcement of non-

compete agreements. 

(1) In the absence of any agreement, California law 

would apply. 

 

In the absence of any agreement, California law would apply to the 

agreement. Ozur, who lived and worked for nine years exclusively in 

California, Hearing, R.46, PageID.1128, 1171–72, worked exclusively 

with American Home Shield’s California-based customers, Hearing, 

R.46, PageID.1172, 1239, 1253, and worked exclusively under American 

Home Shield’s California subsidiary, would be subject to California law—

not Tennessee law—in the absence of any contract stating otherwise.  

The following factors of section 188 of the Second Restatement are 

relevant in determining the state that has the most significant 

relationship in the absence of any agreement: 

(a) the place of contracting, 

                                                 

and neither criteria is satisfied here. Memorandum, R.24, PageID.741–

51. In order to sharpen the focus on the choice-of-law issue raised in this 

appeal, however, Ozur does not challenge the district court’s 

determination that the agreement is likely enforceable under Tennessee 

law. Ozur nevertheless disagrees with the district court’s conclusion and 

may appeal the court’s determination if the district court reaches the 

same conclusion prior to entering final judgment.  
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(b) the place of negotiation of the contract, 

 

(c) the place of performance, 

 

(d) the location of the subject matter of the contract, and 

 

(e) the domicile, residence, nationality, place of incorporation 

and place of business of the parties. 

 

Second Restatement § 188(2). 

The second and fifth factors do not significantly move the needle. 

American Home Shield sent Ozur (along with other California-based 

employees) the contract electronically in 2013 on a take-it-or-leave-it 

basis. Hearing, R.46, PageID.1134–36, 1242; Ozur Declaration, R.13-1, 

PageID.206. To the extent that any “negotiation” took place, which it did 

not, each party did so from its home state. The fifth factor does not 

strongly support either side because Ozur operated entirely in California 

and American Home Shield is based in Tennessee. However, even this 

factor tips modestly in Ozur’s favor, for two reasons: first, American 

Home Shield created a California corporation for the purpose of doing 

business in California; and second, American Home Shield ran many of 

its administrative and other business operations from various other 

states, including Iowa, Illinois, Georgia, and Texas. Hearing, R.46, 
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PageID.1149–51, 1167; Ozur Declaration, R.24-1, PageID.767–70. 

The first, third, and fourth factors, however, cut entirely and 

conclusively in favor of Ozur and against American Home Shield. As 

discussed above, supra Argument § I.B.3, the place of contracting was 

California. And the “place of performance” and “location of the subject 

matter of the contract” were both California. Ozur lived and performed 

his work entirely in California for nine years, served exclusively 

California customers, and visited Tennessee only twice early in his 

employment (and well before he was forced to sign the non-compete 

agreement). Hearing, R.46, PageID.1128, 1171–72. 

Thus, in the absence of any agreement, California law would apply 

as a default. See Lifestyle Imp. Centers, 2013 WL 5564144, at *8 (holding 

that under section 188 of the Second Restatement, California law would 

apply to an employee who lived and worked in California); Power 

Marketing Direct, Inc. v. Clark, No. 2:05-CV-767, 2006 WL 2583342, at 

*5 (S.D. Ohio Sept. 6, 2006); Application Group, Inc. v. Hunter Group, 

Inc., 61 Cal.App.4th 881, 904 (Cal. Ct. App. 1998); Prod. Res. Grp., LLC 

v. Oberman, No. 03 Civ. 5366(JGK), 2003 WL 22350939, at *10–11 
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(S.D.N.Y. Aug. 27, 2003); Ascension Ins. Holdings, LLC v. Underwood, 

No. 9897–VCG, 2015 WL 356002, at *5 (Del. Ct. Chan. Jan. 28, 2015).  

(2) Application of Tennessee law to uphold the non-

compete agreement would violate California’s 

fundamental public policy. 

 

American Home Shield fails the second step of the inquiry as well. 

Application of Tennessee law (assuming Tennessee law would permit the 

enforcement of the agreement) would violate a fundamental policy of 

California. DaimlerChrysler Corp. Healthcare Benefits Plan v. Durden, 

448 F.3d 918, 924 (6th Cir. 2006); Second Restatement § 187(2). 

California’s strong and unblinking public policy forbidding non-

compete agreements traces its roots to 1872 when the state rejected the 

prevailing common law “rule of reasonableness” governing restraints of 

trade. See Edwards, 44 Cal.4th at 945. The California legislature has 

since emphatically reaffirmed the position. Section 16600 of the 

California Business and Professions Code provides that “every contract 

by which anyone is restrained from engaging in a lawful profession, 

trade, or business of any kind is to that extent void.” Cal. Bus. & Prof. 

Code § 16600. California courts “have consistently affirmed that section 

16600 evinces a settled legislative policy in favor of open competition and 
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employee mobility.” Edwards, 44 Cal.4th at 946; Dowell v. Biosense 

Webster, Inc., 179 Cal.App.4th 564, 575 (Cal. Ct. App. 2009) (quoting 

Advanced Bionics Corp. v. Medtronic, Inc., 29 Cal.4th 697, 706 (Cal. Ct. 

App. 2002); Weber, Lipshie & Co. v. Christian, 52 Cal.App.4th 645, 659 

(Cal. Ct. App. 1997)) 

California’s clear and ironclad prohibition on non-compete 

agreements “protects Californians and ensures ‘that every citizen shall 

retain the right to pursue any lawful employment and enterprise of their 

choice.’ ” Id. at 937 (internal quotations omitted). The fundamental policy 

underpinning the law has been explained as follows: “The interests of the 

employee in his own mobility and betterment are deemed paramount to 

the competitive business interests of the employers . . . .” Diodes, Inc. v. 

Franzen, 260 Cal.App.2d 244, 255 (Cal. Ct. App. 1968). And California’s 

expressed policy allows employers to “compete effectively for the most 

talented, skilled employees in their industries, wherever they may 

reside.” Application Group, 61 Cal.App.4th at 901; Davis v. Advanced 

Care Technologies, Inc., No. Civ. S-06-2449 RRB DAD, 2007 WL 2288298, 

at *7 (E.D. Cal. Aug. 8, 2007). 
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Indeed, California’s public policy is so strong that the California 

Attorney General, as well as employees and business competitors, may 

sue any company—like American Home Shield—that attempts to impose 

a non-compete agreement on California-based employees. An at-will 

employee discharged for refusing to sign a non-compete agreement may 

state a claim for wrongful termination against the offending employer. 

D’sa v. Playhut, Inc., 85 Cal.App.4th 927, 933–34 (Cal. Ct. App. 2000). 

Business competitors may challenge another company’s attempted 

enforcement of a restrictive covenant as a violation of California’s Unfair 

Competition Law (Cal. Bus. & Prof. Code § 17200, et seq.); Application 

Group, 61 Cal.App.4th at 901. And the California Attorney General may, 

in turn, bring an action to enjoin the enforcement of a non-compete 

agreement and levy significant civil penalties on companies who attempt 

to impose such unlawful agreements. See Cal. Bus. & Prof. Code §§ 

17204, 17206.  

As has been recognized time and again, “California’s policy against 

covenants not to compete is a fundamental one.” Lifestyle Imp. Centers, 

2013 WL 5564144, at * 9; Contech Constr. Prod., Inc. v. Blumenstein, No. 

1:11–cv–878, 2012 WL 2871425, at *10–11 (S.D. Ohio July 12, 2012) 
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(“California’s long history of ensuring its employees’ right to pursue 

lawful employment demonstrates a powerful public policy.”); Diodes, 260 

Cal.App.2d at 255; Application Group., 61 Cal.App.4th at 901; Edwards, 

44 Cal.4th at 946; accord Power Marketing Direct, 2006 WL 2583342, at 

*5. 

It is no accident that California is home to companies like Apple, 

Google, HP, and Facebook—companies that started in garages or dorm 

rooms but grew to become some of the largest and most innovative 

companies in the world. Indeed, a large body of scholarship demonstrates 

that overbroad, burdensome, and punitive non-compete agreements 

harm innovation by impeding the movement of labor and inhibiting the 

free exchange of ideas that drives the information economy. See, e.g., 

Norman D. Bishara, Covenants Not to Compete in a Knowledge Economy: 

Balancing Innovation From Employee Mobility Against Legal Protection 

for Human Capital Investment, 27 Berkeley J. Emp. & Lab. L. 287, 306–

07 (2006); Ronald J. Gilson, The Legal Infrastructure of High Technology 

Industrial Districts: Silicon Valley, Route 128, and Covenants Not to 

Compete, 74 N.Y.U. L. Rev. 575, 594–619 (1999); Charles Tait Graves and 
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James A. DiBoise, Do Strict Trade Secret and Non–Competition Laws 

Obstruct Innovation?, 1 Entrepreneurial Bus. L.J. 323, 323 (2006). 

Here, there is no question that American Home Shield’s covenant 

directly violates California’s fundamental public policy forbidding non-

compete agreements. The agreement directly inhibits employees from 

“pursu[ing] any lawful employment and enterprise of their choice,” 

Dowell, 179 Cal.App.4th at 564, and prevents competitors from 

“compet[ing] effectively for the most talented, skilled employees in their 

industries, wherever they may reside.” Application Group, 61 

Cal.App.4th at 901. 

Courts analyzing the question have overwhelmingly acknowledged 

that non-compete agreements, coupled with choice-of-law provisions, 

directly violate California’s fundamental public policy. See Application 

Group, 61 Cal.App.4th at 904; Frame v. Merrill Lynch, Pierce, Fenner & 

Smith, Inc., 20 Cal.App.3d 668, 673 (Cal. Ct. App. 1971); Davis, 2007 WL 

2288298, at *5; Arthur J. Gallagher & Co. v. Lang, No. C 14–0909 CW, 

2014 WL 2195062, at *3 (N.D. Cal. May 23, 2014); United Rentals, Inc. v. 

Pruett, 296 F. Supp. 2d 220, 232 (D. Conn. 2003); Prod. Res. Grp., 2003 

WL 22350939, at *10; Ascension Ins. Holdings, 2015 WL 356002, at *5; 
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LKQ Corp. v. Fengler, No. 12-CV-2741, 2012 WL 1405774, at *4 (N.D. Ill. 

Apr. 23, 2012); Lifestyle Imp. Centers, 2013 WL 5564144, at *8; Power 

Marketing Direct, 2006 WL 2583342, at *5; Contech Constr. Prod., 2012 

WL 2871425, at *10–11; Signature MD, Inc. v. MDVIP, Inc., No. CV 14-

5453 DMG SSX, 2015 WL 3988959, at *11 (C.D. Cal. Apr. 21, 2015); 

accord Brown & Brown, Inc. v. Johnson, 34 N.E.3d 357, 361 (N.Y. Ct. 

App. 2015) (holding that the application of Florida law in a non-compete 

dispute involving New York-based employees “would be offensive to a 

fundamental public policy of” New York). 

And where, as here, the “application of a choice-of-law provision 

would result in the contravention of California’s public policy, the 

provision will be ignored to the extent necessary to preserve public 

policy.” S. A. Empresa, etc. v. Boeing Co., 641 F.2d 746, 749 (9th Cir. 1981) 

(citing Frame, 20 Cal.App.3d at 673); Myers v. Howmedica Osteonics 

Corp., No. CV 14-248-M-DLC, 2016 WL 1259385, at *8 (D. Mont. Mar. 

30, 2016); Bank of Columbia, 482 Tenn. at 299; Windt, 84 S.W.2d at 100; 

Whitlow, 484 S.W. at 621; Moak, 4 Tenn. App. at 292–93; First Nat’l Bank 

of Geneva, Ohio, 109 Tenn. at 237. 

(3) California has a materially greater interest in 

vindicating its fundamental public policy 
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prohibiting non-compete agreements. 

 

Finally, California has a materially greater interest in enforcing its 

policy against non-compete agreements. 

First, as courts have overwhelmingly recognized, California has a 

materially greater interest in the application of its law to employees who 

live and work in California, and serve customers in California. See Davis, 

2007 WL 2288298, at *7 (concluding that California had a materially 

greater interest where “[a]t all times during his employ [the employee] 

resided and worked out of California and his responsibilities included 

sales in California, not Connecticut.”); Arthur J. Gallagher & Co., 2014 

WL 2195062, at *3 (“California has a materially greater interest in the 

outcome of this case than Illinois because [the employee] is a California 

resident who worked for [the employer] exclusively in California.”); 

United Rentals, 296 F. Supp. 2d at 232 (holding that, even though the 

defendant-employer was headquartered in Connecticut, “California [] has 

a materially greater interest in the outcome of this litigation than does 

Connecticut” because the plaintiff-employee was a California resident 

employed in California); Prod. Res. Grp., 2003 WL 22350939, at *10 

(finding “California has a materially greater interest than New York in 
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resolving the issue of the validity of the non-competition agreement” 

because the plaintiff was “a California resident working out of 

California,” “the work he now seeks to do is centered in California,” “he 

spent far more time in California than he did in New York on his few 

trips there,” and he worked under a California subsidiary of the foreign 

corporation); Lifestyle Imp. Centers, 2013 WL 5564144, at *10 (“This case 

involves a contract between a corporation doing business in California 

and an employee residing in California, entered into in California and to 

be performed predominantly in California—not in Delaware. The 

performance of the covenant not to compete in that agreement is against 

a clear public policy of California stated unequivocally by statute.”); LKQ 

Corp., 2012 WL 1405774, at *4 (concluding that California has a 

materially greater interest where the employee “is a resident of 

California,” performed “[a]ll of the work . . . in California,” and left his 

employment to join a competitor also based in California); Contech, 2012 

WL 2871425, at *12–13 (“The Court finds that California has the most 

material relationship to the parties’ dispute. . . . [The employee] 

negotiated the terms of his . . . employment from his home in California. 

In his capacity as regional manager, [the employee] performed his job 
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duties in California by working with customers (distributors, retailers, 

engineers, and contractors) in the Northern California and Northern 

Nevada markets.”); accord Cardoni v. Prosperity Bank, 805 F.3d 573, 585 

(5th Cir. 2015) (enforcing Oklahoma law over a Texas choice-of-law 

provision where the employee lived and worked in Oklahoma and served 

Oklahoma customers); Power Marketing Direct, 2006 WL 2583342, at *5 

(enforcing Texas law over a choice-of-law provision where the employee 

lived and worked in Texas and served Texas customers); DeSantis v. 

Wackenhut Corp., 793 S.W.2d 670, 679 (Tex. 1990) (same). 

Second, California has a paramount interest in preventing foreign 

corporations from gaining an unfair advantage in the California 

employment market. If out-of-state companies are permitted to simply 

opt out of California’s ban on non-compete agreements, the employment 

market would effectively divide into two camps: California-based firms 

would have no power to enforce non-compete agreements, but foreign 

corporations would be free to restrain workers’ movement, giving foreign 

companies a massive unfair advantage over their competitors. See 

Application Group, 61 Cal.App.4th at 901; Davis, 2007 WL 2288298, at 

*7; Contech, 2012 WL 2871425, at *11. Under such a regime, a company 
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like American Home Shield would be free to recruit prospective 

employees from its California-based competitors, while simultaneously 

preventing its California-based employees from working for those same 

competitors.8 California has a materially greater interest in prohibiting 

such anti-competitive and discriminatory practices in its employment 

market. See Frame, 20 Cal.App.3d at 673; Muggill v. Reuben H. 

Donnelley Corp., 62 Cal.2d 239, 242 (1965); Signature MD, 2015 WL 

3988959, at *11. 

Third, California has a materially greater interest in the 

application of its own policy because a contrary rule would dramatically 

undermine—if not totally defeat—California’s chosen policy. A great 

number of out-of-state employers do business in California. Permitting 

them to opt out of California’s prohibition on non-compete agreements 

                                                 
8 Using American Home Shield as an example of a company seeking an 

unfair competitive advantage in the employment market is hardly a 

hypothetical. The top four home warranty companies in the marketplace 

are American Home Shield, First American Home Buyer’s Corporation 

(Ozur’s current employer), Old Republic Home Protection, and Fidelity 

National Home Warranty. Among the four firms, all but American Home 

Shield have their principal place of business in California. See 

https://homewarranty.firstam.com/en-us/articles-pages/contact-us.aspx; 

https://www.orhp.com/index.cfm?go=contactUs.main; 

http://www.homewarranty.com/contact_us/. 
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would affect such a wide swath of employees that it would undermine—

if not completely defeat—the policy itself. And by inhibiting the clarity of 

California’s simple rule, permitting the enforcement of non-compete 

agreements would chill employees from challenging illegal agreements in 

the first place, further undermining California’s policy supporting open 

innovation and free movement of labor. See Diodes, 260 Cal.App.2d at 

255; Dowell, 179 Cal.App.4th at 564; Application Group, 61 Cal.App.4th 

at 901; Davis, 2007 WL 2288298, at *7. 

By contrast, the state of Tennessee has no cognizable interest in 

helping American Home Shield enforce its non-compete agreement 

against employees based in California. American Home Shield, in its 

district court briefing, relied on little more than a vague and generalized 

policy favoring the enforcement of contracts and the supposed benefits of 

contractual uniformity across many states. But such interests do not hold 

a candle to the fundamental public policy of another sovereign state. As 

the court explained in Ascension Insurance Holdings, generalized 

assertions of “freedom to contract” will not carry the day: 

The entire purpose of the Restatement analysis is to prevent 

parties from contracting around the law of the default state 

by importing the law of a more contractarian state, unless 

that second state also has a compelling interest in 
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enforcement. In other words, in every instance where the 

parties seek to circumvent application of the law of the default 

state, the state whose law was chosen and is asked to enforce 

the contract will have the interest of protecting freedom to 

contract. It would be a tautology to suggest that such an 

interest alone, arising in every case, can trump the public 

interest of the default state, which, by definition, has the 

greatest contacts with the contract at issue; otherwise, the 

Restatement test would be meaningless, and the default state 

would lose its ability to constrain pernicious enforcement of 

contract rights. 

 

2015 WL 356002, at *5. And with respect to the supposed benefits of 

national uniformity, the Fifth Circuit recently put it best: “a state’s 

interest in regulating conduct occurring largely within its borders” must 

be “deemed ‘materially greater’ ” than “a state’s interest in a company’s 

maintaining uniform contracts for multistate employees . . . .” Cardoni, 

805 F.3d at 585. 

But American Home Shield’s argument suffers from a more glaring 

flaw yet: non-compete agreements are no ordinary contracts. Tennessee 

explicitly disfavors non-compete agreements. Murfreesboro Med. Clinic, 

P.A. v. Udom, 166 S.W.3d 674, 678 (Tenn. 2005) (citing Hasty, 671 S.W.2d 

at 472). At best, Tennessee merely tolerates non-compete agreements—it 

does not encourage them. It is difficult to see what interest a state like 

Tennessee has in promoting agreements it disfavors (but grudgingly 
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permits in some circumstances) in a foreign state that deems the same 

practice per se unlawful. See Davis, 2007 WL 2288298, at *7 (noting that 

the employer had “failed to articulate a compelling interest or policy of 

Connecticut that outweighs California’s strong interest in protecting its 

employees from anti-competitive conduct by out-of-state employers”); 

United Rentals, 296 F. Supp. 2d at 232–33 (“Although Connecticut is the 

state in which [the employer]’s headquarters is located, it otherwise has 

. . . no strong public policy in favor of keeping this case in Connecticut.”); 

DeSantis, 793 S.W.2d at 679 (Florida’s “direct interest in the enforcement 

of the noncompetition agreement in this case is limited to protecting a 

national business headquartered in that state” which is insufficient to 

demonstrate a materially greater interest). 

American Home Shield’s argument also suffers from another flaw: 

it has no limiting principle. Under American Home Shield’s reasoning, a 

foreign corporation could choose to contractually opt out of California’s 

state-mandated minimum wage, paid sick leave, unemployment 

insurance, workers’ compensation, and many other state law 

requirements that—like the prohibition on non-compete agreements—

apply to all employees in California. Yet American Home Shield 
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articulates no sound legal principle that would allow companies—like 

American Home Shield—to reap the benefits of doing business in the 

sixth-largest marketplace in the world while picking and choosing which 

legal obligations they would prefer to follow.  

A ruling in American Home Shield’s favor could also needlessly set 

off an interstate conflict. Consider for a moment what could happen if 

this Court upholds the injunction preventing Ozur from working in the 

home warranty field for his new employer, First American Home 

Warranty. First American (who is not a party here, not in contractual 

privity with American Home Shield, and cannot be bound by an 

injunction governing the parties to this case) could sue American Home 

Shield in California and enjoin American Home Shield from enforcing its 

non-compete agreement—resulting in two competing injunctions. See 

Cal. Bus. & Prof. Code § 17200, et seq.; Application Group, 61 Cal.App.4th 

at 901. The California Attorney General, acting in her sovereign capacity, 

could do the same. See Cal. Bus. & Prof. Code §§ 17204, 17206. And as 

for Ozur, given the fundamental nature of California’s policy, a ruling in 

American Home Shield’s favor would squarely present the constitutional 

question of whether California courts owe full faith and credit to a 
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contrary decision from an out-of-state court. The Full Faith and Credit 

Clause “does not require a State to apply another State’s law in violation 

of its own legitimate public policy.” DeBoer v. Snyder, 772 F.3d 388, 418 

(6th Cir. 2014) (citing Nevada v. Hall, 440 U.S. 410, 422 

(1979)), overruled on other grounds by Obergefell v. Hodges, 135 S. Ct. 

2584 (2015). Considerations of full faith and credit are especially acute 

where, as here, the employer has already tried to enforce its non-compete 

agreement in California—and lost. See Am. Home Shield, 2003 WL 

21085278, at *8. Confronting these questions is far from necessary, of 

course. Principles of comity and federalism should lead this Court to 

respect California’s bedrock public policy.  

 Before the district court, American Home Shield relied principally 

on three cases that upheld choice-of-law provisions notwithstanding 

California’s fundamental policy to the contrary: Fruit of the Loom, Inc. v. 

Zumwalt, No. 1:15CV-131-JHM, 2015 WL 7779524, at *3 (W.D. Ky. Dec. 

1, 2015), Estee Lauder v. Batra, 430 F. Supp. 2d 158, 172 (S.D.N.Y. 2006), 

and CH2O, Inc. v. Bernier, No. C11–5153RJB, 2011 WL 1485604, at *9 

(W.D. Wash. Apr. 18, 2011). With due respect to these courts, their 

reasoning is flawed, for two critical reasons.  
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First, these decisions fall prey to the false logic that a generic 

“freedom to contract” trumps the fundamental policy decisions of a sister 

state. But as the court explained in Ascension Insurance Holdings, “[i]t 

would be a tautology to suggest that such an interest alone, arising in 

every case, can trump the public interest of the default state, which, by 

definition, has the greatest contacts with the contract at issue; otherwise, 

the Restatement test would be meaningless, and the default state would 

lose its ability to constrain pernicious enforcement of contract rights.” 

2015 WL 356002, at *5. The converse is equally true: if a state’s 

fundamental policy against non-competes is not honored, it is hard to 

imagine what policy could ever be important enough to trump the 

supposed sanctity of the contract. These decisions lack any discerning 

limiting principle and read the Restatement’s public policy exception out 

of existence. 

Second, these decisions improperly (and without any analysis) 

conflate a company’s private interest with its home state’s interest in 

promoting that private interest. As explained earlier, the two concepts 

are not co-extensive. Despite American Home Shield’s contention to the 

contrary, a state (such as Tennessee) has no inherent interest in the 



62 
 

extraterritorial application of its policy. Simply put, Tennessee has no 

public interest in promoting a practice it disfavors in a foreign state that 

forbids the practice outright. This Court should not follow these outlier 

decisions. 

Because American Home Shield’s non-compete agreement violates 

a core policy of the state of California, and because California has a 

materially greater interest in enforcing its settled law, American Home 

Shield’s non-compete agreement cannot stand. The district court erred in 

concluding that American Home Shield was likely to succeed on the 

merits. Because American Home Shield cannot succeed on the merits, the 

preliminary injunction must be reversed. Michigan State AFL-CIO, 103 

F.3d at 1249; Transohio, 967 F.2d at 614; New Comm Wireless Services, 

287 F.3d at 9.  

II. THE REMAINING RELEVANT FACTORS DO NOT 

SUPPORT A PRELIMINARY INJUNCTION.  

 

Although this Court need not consider them, the remaining factors 

governing the propriety of injunctive relief also support reversal. 

American Home Shield cannot demonstrate irreparable harm. See 

Dry Cleaning Network, 511 F.3d at 542. The district court found that 

American Home Shield would suffer irreparable harm because “it will 
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lose significant customer goodwill.” Order, R.34, PageID.973. But that 

conclusion is predicated on the court’s mistaken belief that Tennessee 

law applies. Under California law, American Home Shield has no legally 

cognizable interest in enforcing its non-compete agreement and therefore 

has not suffered any irreparable harm. See Diodes, 260 Cal.App.2d at 

255. 

Leaving the injunction in place, however, would cause substantial 

harm to Ozur. See Dry Cleaning Network, 511 F.3d at 542. The district 

court recognized that the “brunt of th[e] harm would fall on [Ozur].” 

Order, R.34, PageID.974. The non-compete agreement would effectively 

prohibit Ozur from obtaining lawful employment selling home 

warranties with a new employer in his home market. As Ozur testified 

at the evidentiary hearing, his wife and children rely heavily on his 

income for basics such as food, shelter, and medicine. Order, R.34, 

PageID.1187–88.  

Last, the public interest is not served by the injunction. See Dry 

Cleaning Network, 511 F.3d at 542. In this case, the public interest and 

the question on the merits collapse into a single inquiry. The district 

court erred by employing the wrong legal standard—a standard that 
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failed to account for the substantial sovereign interests of the state of 

California. And applying the correct standard vindicates the public 

interest by recognizing California’s strong interest in applying 

fundamental state public policy to employees who live and work in 

California.  

CONCLUSION 

 

 For the foregoing reasons, this Court must reverse the district 

court’s preliminary injunction.  

 

Date:  December 6, 2016   Respectfully submitted, 

           /s/Adam W. Hansen          

Adam W. Hansen 

              Counsel of Record  
       APOLLO LAW, LLC 

400 South 4th Street 

Suite 401M - 250 

Minneapolis, MN 55415 

(612) 927-2969 

adam@apollo-law.com 

 

William B. Ryan 

DONATI LAW FIRM, LLP 

1545 Union Avenue 

Memphis, TN 38104 

 

Michael W. Brown 

DORENFELD LAW, INC. 

30101 Agoura Court, Suite 210 



65 
 

Agoura Hills, CA 91301 

    

Counsel for Defendant – 

Appellant 

  



 
 

ADDENDUM 

 

DESIGNATION OF RELEVANT  

DISTRICT COURT DOCUMENTS 

 

Dkt. 

No. 
Description of Document PgID 

1 Notice of Removal 1 

1-2 Complaint 9 

1-2 Non-compete Agreement 31 

1-2 Job Description 36 

6 Motion for Preliminary Injunction 67 

7-3 Email to California Employees 98 

13-1 Ozur Declaration 204 

20 Exhibits 298 

22-1 Shipping Receipt 330 

22-1 Email from Ozur to Kelly 331 



 
 

24 Memorandum 734 

24-1 Ozur Declaration 767 

34 Order 966 

35 Notice of Appeal 977 

37 Motion to Stay Injunction 990 

46 Hearing 1106 
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