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STATEMENT REGARDING ORAL ARGUMENT 

 

Pursuant to Fifth Circuit Rule 28.2.3, Appellant respectfully 

requests oral argument in this case, which presents an important 

question on the quantum of proof necessary to state a claim for overtime 

under the Fair Labor Standards Act. Appellant believes oral argument 

will be of significant benefit to the Court. The proceedings below 

generated a signficant record bearing on the question presented, 

resulting in two diametrically-opposed decsions by the magistrate and 

the district court. Oral argument will allow the parties to present their 

arguments for the benefit of the Court and allow the Court to ask 

questions and clarify the parties’ points and contentions.  
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STATEMENT OF JURISDICTION 

The district court had federal question jurisdiction over this action 

pursuant to 28 U.S.C. § 1331 because Appellant asserts claims under 

the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 201 et seq. The 

district court entered an order granting Defendant-Appellee’s motion for 

summary judgment on March 31, 2015 and entered final judgment the 

same day. ROA.989; ROA.996. On April 25, 2015, Appellant timely filed 

a motion under Fed. R. Civ. P. 59 asking the court to reconsider and 

alter the judgment. ROA.997. The district court denied that motion on 

October 5, 2015. ROA.1039. Appellant filed a notice of appeal on 

October 28, 2015. ROA.1043. This Court has jurisdiction under 28 

U.S.C. § 1291. 

STATEMENT OF THE ISSUES 

 1. Whether the district court erred when it concluded—

contrary to the magistrate’s report and recommendation—that 

Appellant provided insufficient evidence demonstrating, as a matter of 

“just and reasonable inference,” that she ever worked over 40 hours and 

did not receive overtime compensation. 

 2. Whether the district court erred in disregarding Appellant’s 

declaration testimony where that testimony was fully consistent with—
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and certainly did not “clearly and unambiguously” conflict with—the 

deposition testimony of Appellant, the testimony of numerous other 

witnesses, and documentary evidence all demonstrating that Appellant 

worked significant time off-the-clock.   

INTRODUCTION 

This is a simple case. Appellant Armour Robinson worked as a 

nurse. During her employment, Robinson’s employer required her to 

work significant unpaid overtime off-the-clock. Robinson does not stake 

her case on vague or generalized allegations. Rather, she identified 

three supervisors, by name, who instructed her to work off the clock and 

threatened consequences if she did not do so. She testified to specific 

conversations where these instructions took place. Robinson also 

identified—specifically—the manner in which off-the-clock work 

occurred. She testified that specific supervisors required her to record a 

lunch break when she in fact worked through lunch, and further 

required her to clock out and continue working at the end of the work 

day. Although Robinson did not identify specific weeks—many years in 

the past—where she worked off-the-clock, she identified the average 

amount of uncompensated time worked on a per-week basis. Two non-
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party witnesses confirmed Robinson’s account and testified that 

supervisors demanded that nurses work off-the-clock, threatened 

nurses with consequences if they did not comply, and punished nurses 

who did not comply with the unlawful instructions. 

Based on these facts, Magistrate Judge Toliver issued a detailed 

Report and Recommendation in support of a commonsense conclusion: a 

reasonable factfinder could find that Robinson worked off the clock and 

did not receive overtime compensation for all her work. ROA.919-923. 

The district court chose a different path, rejecting the magistrate’s 

recommendation and granting summary judgment against Robinson. 

The district court disregarded Robinson’s declaration because, in the 

district court’s view, “Robinson’s declaration [was] different and 

contrary to what she testified to in her deposition.” ROA.993. The 

district court, without any analysis of the remaining evidence, 

concluded that “Robinson provided no evidence to show the amount and 

extent of work as a matter of just and reasonable inference.” Id. 

The district court’s decision transgressed two important legal 

principles. First, the court misapplied the substantive framework 

applicable to overtime cases. “[W]here the employer’s records are 
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inaccurate or inadequate,” employees may “show the amount and extent 

of [their] work as a matter of just and reasonable inference.” Anderson 

v. Mt. Clemens Pottery Co., 328 U.S. 680, 688 (1946). Once employees 

have carried their relaxed burden under Mount Clemens, “the court may 

then award damages . . . even though the result be only approximate.” 

Id. Because the employer—not the employee—bears the legal duty to 

maintain accurate records, courts must not “penalize . . . employee[s] by 

denying [them] any recovery on the ground that [they are] unable to 

prove the precise extent of uncompensated work.” Id. at 687. The 

district court failed to heed Mount Clemens’ teachings. The Surpeme 

Court, along with courts in every circuit, regularly employ the Mount 

Clemens’ framework to fashion awards for hundreds or even thousands 

of employees based on the testimony of a small sample of employees. 

The notion that the single plaintiff in this case, who provided detailed 

evidence of off-the-clock work, failed to substantiate her claims does not 

stand up to scrutiny. 

Second, the district court veered off course in invoking the so-

called sham affidavit doctrine. The doctrine prohibits non-moving 

parties from manufacturing fact disputes where the later testimony 
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clearly and unambiguously conflicts the prior testimony. Both before 

and after her deposition, Robinson estimated that she worked 30 

minutes through lunch each day, and 1.25 post-shift off-the-clock hours 

per week. ROA. 807-08. In her deposition, Robinson testified she was 

unable to identify particular weeks where she worked uncompensated 

overtime, the total amount of uncompensated overtime worked across 

years of employment, or the total amount in damages sought in the suit. 

Simply put, there was no inconsistency in Robinson’s testimony, and 

certainly not the sort of “clear and unambiguous” conflict required to 

invoke the doctrine. The district court erred in disregarding Robinson’s 

testimony. 

For the foregoing reasons, the district court’s judgment must be 

reversed.  

STATEMENT OF THE CASE 

I.  FACTS. 

 A.  The Parties.  

 Appellee Nexion Health at Terrell, Incorporated (“Nexion”) is a 

corporation that operates nursing homes. ROA.178. Nexion hired 

Appellant Armour Robinson as a Licensed Vocational Nurse at its 
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facility in Terrell, Texas, in August 2008. Id. As a nurse, Robinson 

provided medical care to Nexion’s nursing home residents. ROA.392-

393. Robinson’s employment with Nexion ended in May 2012. ROA.394-

395. 

B.  Robinson’s Employment with Nexion.  

Nexion classified Robinson as an hourly, nonexempt employee and 

initially paid Robinson an hourly wage of $19.50. Id. At various times 

during her employment, Robinson reported to three direct supervisors: 

Mary Cole, Kristi Hurst, and Mae White. Id. 

Nexion uses a time clock and plastic employee cards to keep track 

of employee time. ROA.179. This timekeeping system is supplemented 

by paper forms used to report missed punches (or, more accurately here, 

missed swipes). ROA.180. A missed punch sheet allows the timekeeper 

to manually enter a correction into the timekeeping system.  ROA.807. 

A missed punch sheet is supposed to be used when an employee forgets 

to clock in or out at the beginning or end of her shift or lunch break. 

ROA.807-808. 

At the commencement of her employment, Nexion provided 

Robinson with an employee handbook. ROA.179. The handbook 
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provided that non-exempt employees were not permitted to work off the 

clock. Id. Based on this handbook, Robinson understood that Nexion’s 

de jure, written policy prohibited off-the-clock work. Id. 

C.  Robinson’s Supervisors Required Robinson To 

Perform Work Off the Clock.  

 

Nexion’s de facto policy, however, was very different. Robinson 

testified that, notwithstanding the policies in the handbook, she would 

work off the clock on the explicit instruction of her supervisors.  

ROA.801-802. This off-the-clock work occurred in two ways. First, 

Robinson would frequently work off the clock through her lunch 

(ROA.788-789; 793); and second, Robinson would at times clock out at 

the end of the workday and continue working off the clock.   ROA.795-

796. 

(1) Working through lunch. 

Because of demands to minimize the amount of overtime being 

reported, Robinson’s supervisors, Mae White and Mary Cole pressured 

nurses, including Robinson, to clock out for lunch, even if they had not 

taken a lunch.  ROA.788-789; 793-794. This was not a mere suggestion; 

Robinson’s supervisors actively encouraged nurses, including Robinson, 
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to falsify their time records, under threat of possible disciplinary action. 

Id. 

Robinson testified she “didn’t take lunch breaks.” ROA.788-89. 

According to Robinson, “[W]e couldn’t—it would be busy, and you 

couldn’t—didn’t have time to take a lunch break, so we just wouldn’t 

take lunch breaks.” ROA.789. 

During her deposition, Robinson testified that Nexion supervisors 

pressured her to fill out a “missed punch form” to create a false record 

showing that she in fact took a lunch break. ROA.797-799. In her 

deposition testimony, Robinson recalled several specific conversations 

with supervisors where she received instruction to submit a false 

missed punch form: 

Q: Other than the conversations that you described earlier 

with Mary Lee Robinson, do you recall talking to any 

supervisors about your overtime pay? 

 

A: I recall talking to them about working throughout 

lunch breaks. 

 

Q: Who do you recall talking to? 

 

A: Mary Cole, Mae White, Kristi – Kristi Hurst. 

 

Q: And what do you recall about your conversation with 

Kristi Hurst regarding meal breaks? 
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A: That when they would bring us these forms, that it’s 

not fair that we have to fill them out, because we didn’t take 

a lunch break. 

 

ROA.793. In a separate exchange, Robinson testified to a similar 

exchange with a different supervisor: 

Q: What do you recall about your discussions with Mae 

White? 

 

A: Basically the same thing. “You have to fill it out, you 

have to – it doesn’t matter, you have to fill them out, because 

they’re on our – they’re on our butt about y’all not taking 

lunch breaks, so y’all have to fill out these forms.” 

 

ROA.794. Robinson testified that supervisors explicitly instructed 

employees to use missed punch forms to create a false record of lunch 

breaks: 

Q: And so if you missed a punch for whatever reason, you 

knew how to advise the company of that? 

 

A: Yes. But also, we were told to fill these out. I mean, 

like, “You didn’t take a lunch break yesterday, you need to 

fill this out.” 

 

ROA.791. See also ROA.792 (“They started bringing these forms to us 

when we didn’t take the lunch breaks and telling us that we had to fill 

them out.”); ROA.794 (“She said we had to fill them out.”); ROA.799 

(“[W]e were told [by supervisor Mae White] we have to clock out for 

lunch breaks.”). 
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 On the occasions where Robinson did not comply with her 

supervisors’ direction and failed to submit a missed punch form, 

Robinson would “get in trouble for that.” ROA.800. Robinson recalls 

receiving a “verbal reprimand” from supervisor, Mae White for failing to 

falsify her lunch records. Id.  

 Nexion minimized overtime payments by requiring Robinson to 

falsify lunch breaks. Nexion’s human resources director would use the 

missed punch sheets to change time records. ROA.180. As a result, it 

would appear on the final time sheet as if Robinson took a thirty-

minute lunch break when in reality she had worked through her 

“lunch.” ROA.789; 791. Through this manipulation of the missed punch 

sheets, Robinson’s supervisors effectively reduced the amount of 

overtime Robinson and others reported. 

 Two of Robinson’s coworkers corroborated Robinson’s testimony. 

Debra McIntyre worked with Robinson.  McIntyre also testified that she 

had been told by her supervisor to clock out for lunch breaks that were 

not taken.  ROA.831. According to McIntyre’s testimony: 

Q: Did anyone tell you that you needed to clock out for 

lunch whether or not you were actually taking a lunch? 

 

A: Yes. 
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Q: Who told you that? 

 

A: [Supervisor] Mary Cole. 

 

ROA.831. Unlike Robinson, however, McIntyre refused to falsify 

records, and received reprimands as a consequence. ROA.835. According 

to McIntyre: 

A: I did say to her one time, “I’m not going to do a missed 

punch sheet saying I took a break if I didn’t take a break.” 

 

Q: And what was her response to that? 

 

A: I need to fill out a missing punch sheet. 

 

ROA.840. When asked if she thought she was “treated fairly when [she] 

got written up for not clocking out for lunch on those days that [she] 

worked through lunch,” McIntyre responded, “Treated fairly, no.” 

ROA.836. 

 Kristi Hurst, another coworker of Robinson’s testified consistently. 

According to Hurst’s testimony: 

Q: During your time as a charge nurse, did you ever work 

through your lunch? 

 

A: Yes. 

 

Q:  Okay. Would you clock out on those days or would you 

not clock out? 
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A:  I would not clock out. 

 

. . . 

 

Q: Did Mae White ever tell you that you had to clock out 

for lunch? 

 

A: Yes. 

 

Q: Okay.  And is that because you had failed to clock out 

for lunch, or what was the reason? 

 

A: She didn’t want overtime on the clock. 

 

ROA.820-821. Hurst further testified as follows: 

Q: So Mae said something to you. And what is it that she 

said to you that you remember? 

 

A: “You didn’t clock out for lunch.” 

 

Q: And what was your response? 

 

A: “I didn’t take a lunch.” 

 

Q: Did you have to file or fill out a missed punch anyway? 

 

A: I refused to. 

 

Q: Okay. Again, in refusing to do so, did you think, “I may 

be in trouble for refusing my supervisor?” 

 

A: Yes. 

 

Q: Okay. But you were willing to take that risk? 

 

A: Yes, because I had documentation that I had done 

during that time, which would reflect that I was on the clock, 
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and I would rather have to answer for that than answer to 

somebody that says, “Wait a minute. How could you have 

been on lunch and doing this treatment at the exact same 

time?” 

 

ROA.826-827.   

(2) Working off the clock at the end of workday. 

 Robinson’s supervisors frequently required her to clock out and 

continue working at the end of the work day. Both White and Cole 

would demand that nurses, including Robinson, clock out before their 

work had ended. ROA.795, 801-802. But at the same time, they would 

warn these same nurses that if they did not finish all of their tasks for 

the day, they would face repercussions. ROA.795, 801-802.  

Certain things had to be done before a nurse could leave, such as 

completing documentation, completing entries in the patient treatment 

and medication books, finishing up charting, following up on medication 

changes, and ordering medications. ROA.817. Additionally, any number 

of incidents could occur during a shift that would cause a nurse to have 

to work longer than her scheduled shift, such as an accident, a medical 

emergency, or a new patient admission.  ROA.816. Indeed, certain 

tasks, if left undone, could endanger the lives of the patients and 
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amount to professional misconduct by the nurse, putting her license at 

risk: 

Now, ordering meds, if you had the stuff already to go, that 

might be something that you could hand off, but you have to 

do your own documentation. If – if somebody else were to 

sign your initials, that’s false documentation, and these are 

legal documents. They’re medical records. You’re responsible 

for them. They have to be finished before you leave the 

building, because if something happened and you could 

never come back, then you have left yourself open to bad 

things, losing your license ultimately. 

 

 ROA.818.    

Robinson, not surprisingly, took her supervisors’ warnings as a 

direct threat to her job, so she did what she felt she needed to do to keep 

her job: she worked off the clock to finish all of her tasks.  ROA.795-796. 

Specifically, Robinson testified that supervisor Mae White told her 

that she was not supposed to be working on the clock at the end of her 

shift, but that Robinson still needed to complete her tasks.  For 

example, Robinson testified as follows: 

Q: What do you recall? 

 

A: When they would get on the intercom at 2:00, 2:30 and 

say, “I need all 62 nurses to get off the clock,” and if we tell 

them that we’re not finished, and she [Mae White] say, “I 

don’t care, you have to get off the clock.” And we say, “Our 

work is not finished,” “You have to get off the clock.” 
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 “So you’re telling us that – are you telling me that I 

have to – I leave and my work not done?” 

 

 She said, “Your work has to be done before you leave 

but you have to get off the clock.” 

 

Q: And so – 

 

A: And that was frequently, I mean. 

 

Q: And that was when Mae White was there? 

 

A: Yes. 

 

Q: And so what did you do in response to those calls on 

the intercom? 

 

A: We clocked – I mean, you clocked out. 

 

Q: And then you would go home? 

 

A: Finished my work. You would be threatened. I mean, 

“Your work has to be finished before you leave this building. 

And if I come in in the morning and check it and your work 

is not done, there will be some problems.” So you had to do 

it. You had to do what you had to do. I had to have my job. 

 

ROA.795-796 (emphasis added). In another exchange, Robinson again 

recounted a specific instance of being forced to work off-the-clock in the 

evening: 

Q: Did you ever tell any of your supervisors at Nexion that 

you were working off the clock? 

 

A: Yes. 
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Q: Who did you tell that to? 

 

A:   I told Mae White. I told Mary Cole.  

 

Q: What did you tell Mae White specifically? 

 

A: They would say, “You need to get off the clock.” And I 

would say, “I’m not finished.” And then she would say, “You 

still need to clock out.” But what about my – she said, “I 

cannot tell you to work off the clock,1 but I will tell you your 

work has to be done before you leave the facility.”   So I’m 

working off the clock. 

 

Q: Well, that last part, “I’m working off the clock,” is that 

what you’re telling me that occurred, that’s not what you 

told her? 

 

A: I’m telling her, “So I’m working off the clock.” I have to 

clock out, my work has to be done, so – and that’s the only 

way I could finish it, work off the clock. 

 

ROA.801-802 (emphasis added). 

 Once again, the testimony of non-party witnesses fully 

corroborated Robinson’s account. Kristi Hurst, one of Robinson’s 

coworkers, testified that supervisor Mary Cole would tell Hurst to clock 

out at the end of her shift, even though she had not finished all of her 

                                                           
1 Somewhat humorously, Nexion repeatedly cited the previous line, “I 

cannot tell you to work off the clock,” as evidence that Robinson’s 

supervisors did not require off-the-clock work. Nexion misses the 

statement’s context, to put it mildly. When Tony Soprano says, “You’ve 

got a nice restaurant here, it’d be a shame if anything were to . . . 

happen to it,” he is not, in fact, communicating genuine concern at the 

prospect of something happening to the restaurant.  
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work. ROA.821-822. Hurst further corroborated Robinson’s testimony 

by testifying that Cole would announce over the loud speaker at 

Nexion’s facility: “If you were on the morning shift, you need to go clock 

out now.” ROA.822-823. When asked what would happen if she had not 

finished her work upon being ordered to clock out, Hurst testified as 

follows: 

A: Well, you kind of had a choice at that point. 

   

Q: What do you think your choices were? 

 

A: Either don’t finish and leave, go clock out and keep 

working, or continue to work on the clock and risk getting 

fired. 

 

ROA.823.   

Hurst also testified that she understood that her job was in 

jeopardy for refusing her supervisors’ instruction to finish work off the 

clock: 

Q: Were you afraid for your job because you wouldn’t 

listen to them? 

 

A: I wasn’t afraid for my job because it didn’t matter to 

me.  If they fired me for doing something that I felt was 

wrong, I would rather be fired.   You see what I’m saying? 

 

Q: I do. 

 

A: I would not work off the clock. 
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Q: Okay. 

 

A: So if you were going to fire me for that, then I’ll do 

that.  Did I think it was a threat?  Yes. 

 

ROA.824-825. 

Debra McIntyre, another of Robinson’s coworkers, also testified 

that she was pressured to clock out at the end of her shift, regardless of 

whether she was finished with that day’s duties: 

Q: Did any of your supervisors, when you would work 

after your shift was over, tell you that you needed to punch 

out? 

 

A: Yes.   

 

Q: Okay. Who was that? 

 

A: Mary Cole. 

. . . 

 

Q: Did she [Cole] say why she wanted you to clock out as 

soon as your shift was over? 

 

A: I should be finished working. 

 

Q: Was that a realistic assessment of your situation? 

 

A: No. 

 

Q: Did you explain that to her? 

 

A: Yes. 
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Q: What was her response? 

 

A: I need to get off the clock. 

 

Q: She didn’t care? 

 

A: No. 

 

ROA.838-839. 

 As Robinson and other witnesses testified, Nexion’s insistence on 

nurses clocking out once a shift had ended had a direct effect on nurses’ 

lunch breaks.  Robinson testified that she would work through her 

lunch breaks so that she could increase the chances of trying to clock 

out on time:   

Q: And so if you didn’t take a lunch break, you wouldn’t 

clock out then, correct? 

 

A: I would, but I would still work. 

 

Q: Why would you do that? 

  

A: I mean, you had to. 

  

Q: Why do you say that? 

 

A: Because we—they want us off the clock at—they 

wanted me off the clock at a certain time, and sometimes the 

only way you could even halfway get done would be working 

through your lunch break. 

 

ROA.789. 
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 Robinson’s co-worker Debra McIntyre testified the same.  In 

response to her supervisor, Mary Cole, insisting that she take a lunch 

break, McIntyre testified the following exchange occurred:  

And I would say, ‘I don’t have time to take a break.’  And it 

would be especially when I had to do dining room duty or if I 

got an admission or if I had an incident, I would tell her, ‘I 

don’t have time to take a break, to get out of here on time.’  

And that was my goal, to clock out on time or as close to on 

time as I could. 

 

ROA.832. 

(3) The evidence in the record shows Robinson 

worked significant amounts of unpaid overtime 

hours. 

 

The evidence in the record demonstrates that Robinson worked 

significant amounts of overtime without compensation.  

Calculating damages in FLSA cases is complex and involves a 

number of discrete steps. For each workweek, the back pay owed is 

calculated by multiplying: (1) the regular hourly rate; times (2) the 

applicable multiplier; times (3) the number of unpaid overtime hours. 

See 29 U.S.C. § 207; 29 C.F.R. § 778.107. Liability cuts off two years 

prior to filing suit, or three years if the violation is deemed willful. 29 

U.S.C. § 255. Complicating matters, most courts hold that so-called “gap 

time”—hours worked between zero and forty in a week—is not 
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compensable under the statute. See Monahan v. C’nty of Chesterfield, 

Va., 695 F.3d 1263, 1273 (4th Cir. 1996). In other words, if an employee 

works thirty-five hours on the clock in a given week, and eight hours off 

the clock that same week, the FLSA entitles the worker only to the 

three overtime hours; the FLSA does not provide a mechanism to 

recover the five straight time off-the-clock hours.  

Nexion’s timekeeping records, which accurately capture 

Robinson’s on-the-clock time, show that during most weeks Robinson 

worked close to or in excess of 40 hours. See ROA.275-336. Given these 

records, the vast majority of Robinson’s off-the-clock time is 

compensable under the FLSA as unpaid overtime compensation.  

In her Rule 26(a) initial disclosures, Robinson’s stated that she 

“work[ed] through lunch every day.” ROA.810. Using Nexion’s 

timekeeping records to identify the precise days that the records 

indicated (falsely) that Robinson took a lunch break, Robinson’s counsel 

estimated that she was entitled to 275.93 hours of uncompensated 

overtime hours for missed lunch breaks. Id. Next, Robinson stated that 

she worked “between 1 to 1.5 hours off the clock per week” at the end of 

the work day. Id. Again, by reference to Nexion’s records, Robinson’s 
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counsel estimated that she was entitled to 173.75 hours of 

uncompensated overtime for off-the-clock work at the end of the day. Id. 

Applying the FLSA’s overtime formula, Robinson’s counsel estimated 

her damages to be $27,358.73 (including liquidated damages but 

excluding attorney’s fees and costs). Id. 

In her deposition, Robinson’s testimony was entirely consistent 

with her initial disclosures. As is customary in federal practice, 

Robinson did not provide direct testimony at her deposition. Rather, the 

examination was limited to answering the discrete questions posed by 

Nexion’s attorneys. ROA.786. On the topic of lunch breaks, Robinson 

testified in her deposition that she “didn’t take lunch breaks.” ROA.788-

89. According to Robinson, “[W]e couldn’t—it would be busy, and you 

couldn’t—didn’t have time to take a lunch break, so we just wouldn’t 

take lunch breaks.” ROA.789. Regarding the extent of her off-the-clock 

work at the end of the day, Robinson testified, “[I]t happened 

frequently.” ROA796. “It was a lot of days.” Id. And towards the end of 

her employment, “it was almost every day that I worked off the clock.” 

Id.  

      Case: 15-11071      Document: 00513379764     Page: 32     Date Filed: 02/12/2016



23 
 

As is true in nearly every wage-and-hour case, Robinson could not 

identify, years later, exact dates she worked off the clock with forensic 

specificity. In the portion of Robinson’s deposition that the district court 

found significant, Robinson testified as follows: 

Q. What is it you’re seeking to recover in this lawsuit? 

 

A. The pay that I worked off the clock. And I have no proof, 

but it happened. 

 

Q. Can you identify the weeks where you performed work, 

for which you think you’re owed additional pay? 

 

A. No, I can’t provide proof. 

 

Q. Do you know the amount of time you’re seeking to recover 

in this lawsuit? 

 

A. No. 

 

Q. Do you know the amount and dollars that you’re seeking 

to recover in this lawsuit? 

 

A. No. My attorney—I let my attorney handle that. 

 

Q. Well, I don’t get to ask him any questions under oath, so 

I’m just trying to figure out, as you sit here today, what your 

knowledge is. Do you have a dollar figure in mind that you’re 

seeking to recover? 

 

A. No. 

 

ROA.801. Despite the fact that Nexion’s counsel was in possession of 

Robinson’s initial disclosures, counsel never asked any questions about 
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the initial disclosures. In particular, counsel never asked Robinson how 

many off-the-clock hours she worked, on average, each week.  

Because Robinson did not provide direct testimony at her 

deposition, she submitted a detailed sworn declaration containing her 

affirmative testimony. ROA.807-08. In her declaration, Robinson 

reiterated that her immediate supervisors instructed her to work off the 

clock. ROA.807. She testified, again, that her supervisors required her 

to fill out missed punch forms to create a false record of lunch breaks. 

Id. She stated, consistent with her deposition testimony, that she was 

“forced to work off the clock at the end of [her] shift the vast majority of 

days [she] worked at Nexion . . . .” ROA.808. Finally, with respect to 

estimated uncompensated hours, Robinson testified as follows: 

Although I do not have documentary proof of the specific 

hours I worked off the clock, as I testified in my deposition, I 

can reasonably estimate my off the clock hours (which I did 

in my disclosures made to Defendant before my deposition). I 

worked an average of 30 minutes per day through my lunch 

on those days I was forced to clock out or was forced to fill 

out a missed punch sheet. Additionally, I worked an average 

of 1.25 hours a week off the clock at the end of my shift. 

 

ROA.808. 

II.  PROCEDURAL HISTORY. 
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 Robinson filed her complaint on September 24, 2012 raising a 

single count of unpaid overtime under the FLSA. ROA.9. She filed a 

first amended complaint on July 17, 2013 raising the same substantive 

claim but dropping her collective action allegations. ROA.63.2 

 Following a period of discovery, Nexion filed a motion for 

summary judgment. ROA.169. Nexion argued that Robinson failed to 

produce evidence that she worked uncompensated overtime, and, in the 

alternative, failed to produce evidence that Nexion knew or should have 

known about the unpaid time. ROA.186-194. 

 Magistrate Judge Toliver issued a detailed report and 

recommendation recommending that summary judgment be denied. 

ROA919. The magistrate found that Robinson presented evidence that 

her supervisors “cajoled and threatened her and other LVNs to work off 

the clock both during lunch time and after their shifts ended.” ROA.919. 

Further, the magistrate found that “given the nature of their work, an 

LVN could not simply clock out and leave when her shift ended without 

potentially jeopardizing patient health and her nursing license.” Id. 

                                                           
2 Consistent with the instructions of the Fifth Circuit Clerk’s office, the 

case caption still contains the language indicating that the case is a 

collective action. Substantively, however, this case is brought by 

Robinson on her own behalf only. 
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According to the magistrate, the witnesses’ “universal descriptions of 

their jobs tend to demonstrate that they were often in a no-win 

situation time wise.” ROA.920. The magistrate correctly noted that 

numerous witnesses told nurses to “get off the clock” before completing 

their work. Id.  

 Turning to the evidence of unpaid time, the magistrate reasoned 

that “Plaintiff averred that (1) from 2010-2012, she had to work almost 

every day after she clocked out for an average of 1.25 hours per week; 

and (2) she worked an average of 30 minutes per day through her lunch 

break on those days she was forced to clock out or fill out a missed 

punch sheet.” ROA.922-23. The magistrate explicitly rejected Nexion’s 

argument that Robinson’s declaration testimony was inconsistent with 

her deposition testimony: “While Plaintiff testified that she did not 

know the amount of time or the dollar amount she thought Defendant 

owed her in overtime pay, she provided ‘reasonable estimates’ of such 

time in her declaration, not exact figures, so any discrepancy between 

the testimony and her declaration is minimal.” ROA.923. The court 

correctly distinguished the cases cited by Nexion where the declaration 
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testimony stood in “direct conflict” with the prior deposition testimony. 

Id. 

 Based on these facts, the magistrate concluded that Robinson had 

met her burden at the summary judgment stage. The court concluded 

that “there is sufficient evidence in the record tending to demonstrate 

that Plaintiff was instructed to falsify her timesheets on the instruction 

of her supervisors.” ROA.922. Further, the magistrate concluded that 

“Defendant failed to maintain accurate time records as required by . . . 

the FLSA.” Id. “As such, Plaintiff may satisfy her burden of proving the 

amount she is owed if she proves that she performed work for which she 

was improperly compensated and she produces sufficient evidence to 

show the amount and extent of that work as a matter of just and 

reasonable inference.” Id. (citing Mount Clemens, 328 U.S. at 687-88). 

Finally, the magistrate concluded that “Plaintiff has established a 

material question of fact regarding whether Defendant, through its 

supervisors Cole and White, was aware that she was working overtime 

off the clock and not getting paid for it.” ROA.920 (citing Brennan v. 

Gen. Motors Acc. Corp., 482 F.2d 825, 827-28 (5th Cir. 1973). 
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 Nexion filed an objection to the magistrate’s report and 

recommendation. ROA.925. On March 31, 2015, the district court issued 

an order rejecting the magistrate’s recommendation and granting 

Nexion’s motion for summary judgment. ROA.989. The district court 

concluded that Robinson’s declaration testimony “directly 

contradict[ed]” Robinson’s deposition testimony. ROA.991-992. 

According to the district court: 

When further requested to identify the weeks in which she 

performed work and was owed additional pay, Robinson 

stated that she could not provide proof of the amount, did 

not know the amount of time for which she was seeking to 

recover, and did not know the amount and dollars that she 

sought to recover. Stated bluntly, Robinson provided no 

evidence to show the amount and extent of work as a matter 

of just and reasonable inference. At her deposition, she 

simply did not provide any evidence from which the court 

can justly and reasonably infer the amount and extent of 

work she performed that would entitle her to additional 

compensation. 

 

ROA.993. According to the district court, “Robinson’s declaration is 

different and contrary to what she testified to in her deposition.” Id. In 

the court’s view, Robinson’s “declaration does much more than merely 

supplement Robinson’s deposition testimony. What Robinson wholly 

failed to provide in her deposition testimony, she provides in her 

declaration.” Ultimately, the court concluded that “Robinson failed to 
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raise a genuine dispute of material fact, regarding the amount and 

extent of unpaid overtime . . . .” ROA.994-995.3 The district court 

entered judgment in favor of Nexion. ROA.996. 

 Robinson timely filed a motion to reconsider and alter the 

judgment. ROA.997. The district court denied the motion. ROA.1039. 

This appeal followed. ROA.1043. 

SUMMARY OF ARGUMENT 

The district court erred in concluding the Robinson failed show 

she was entitled to overtime compensation. Under the Mount Clemens 

framework, “if the employer kept inaccurate or inadequate records, the 

plaintiff’s burden of proof is relaxed.” Mt. Clemens, 328 U.S. at 687. 

“[A]n employee has carried out his burden if he proves that he has in 

fact performed work for which he was improperly compensated and if he 

produces sufficient evidence to show the amount and extent of that 

work as a matter of just and reasonable inference.” Id. The burden 

“then shifts to the employer to come forward with evidence of the 

precise amount of work performed or with evidence to negative the 

                                                           
3 The district court did not address Nexion’s alternative argument that 

Robinson failed to prove that Nexion knew or should have known about 

Robinson’s unpaid overtime.  
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reasonableness of the inference to be drawn from the employee’s 

evidence.” Id. at 687-88. “If the employer fails to produce such evidence, 

the court may then award damages to the employee, even though the 

result be only approximate.” Id. at 688. The district court misapplied 

Mount Clemens’ standard. Robinson provided testimony, corroborated 

by other witnesses, allowing a reasonable factfinder to conclude, as a 

matter of “just and reasonable inference,” that Robinson worked 

uncompensated overtime.  

The district court similarly erred in invoking the sham affidavit 

doctrine in disregarding Robinson’s declaration testimony. Not every 

discrepancy contained in an affidavit “justif[ies] a district court’s refusal 

to give credence to such evidence.”  Kennett-Murray Corp. v. Bone, 622 

F.2d 887, 894 (5th Cir. 1980). “In light of the jury’s role in resolving 

questions of credibility, a district court should not reject the content of 

an affidavit even if it is at odds with statements made in an earlier 

deposition.” Id. Here, Robinson’s declaration testimony did not conflict 

with Robinson’s deposition testimony in the least. Rather, Robinson’s 

testimony reflected the norm in wage-and-hour litigation: while she 

could not identify with forensic specificity the dates and times that she 
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worked uncompensated overtime, she could make precisely the sort of 

good faith estimates that Mount Clemens permits in these cases. The 

district court erred in rejecting Robinson’s testimony. 

ARGUMENT 

 

I. THE DISTRICT COURT ERRED IN GRANTING SUMMARY 

JUDGMENT BECAUSE THERE WAS SUFFICIENT 

EVIDENCE DEMONSTRATING THAT ROBINSON 

WORKED UNPAID OVERTIME. 

 

 The district court erred in concluding that Robinson failed to 

present sufficient evidence of overtime worked, and erred a second time 

in invoking the sham affidavit doctrine to reject Robinson’s declaration 

testimony.  

 A. Standard of Review. 

 

 This Court reviews a district court’s grant of summary judgment 

de novo. LeMaire v. La. Dep’t of Transp. & Dev., 480 F.3d 383, 386 n.12 

(5th Cir. 2007). Summary judgment should be granted if “there is no 

genuine issue as to any material fact and . . . the movant is entitled to 

judgment as a matter of law.” Fed. R. Civ. P. 56(c). A party moving for 

summary judgment has the initial burden of “informing the district 

court of the basis for its motion, and identifying those portions of ‘the 

pleadings, depositions, answers to interrogatories, and admissions on 
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file, together with the affidavits, if any,’ which it believes demonstrate 

the absence of a genuine issue of material fact.” Celotex Corp. v. Catrett, 

477 U.S. 317, 323 (1986). Once the moving party has properly supported 

its motion for summary judgment, the burden shifts to the nonmoving 

party to “come forward with specific facts showing that there is a 

genuine issue for trial.” Matsushita Elec. Indus. Co. Ltd. v. Zenith 

Radio Corp., 475 U.S. 574, 587 (1986) (internal quotes omitted). “Where 

the record taken as a whole could not lead a rational trier of fact to find 

for the non-moving party, there is no ‘genuine issue for trial.’” Id. 

(citation omitted). When ruling on a motion for summary judgment, the 

court is required to view all facts and inferences in the light most 

favorable to the non-moving party and resolve all disputed facts in favor 

of the non-moving party. Id. 

B. The FLSA Is A Remedial Statute and Must Be 

Construed Broadly. 

 

Congress passed the Fair Labor Standards Act (“FLSA”) with “a 

remedial and humanitarian purpose.” See Brennan v. Wilson Bldg., Inc., 

478 F.2d 1090, 1094 (5th Cir. 1973). Because of its remedial character, 

the FLSA “is to be given a broad, liberal construction rather than a 

strained, technical one in order to effectuate the Act’s purposes.” Id. The 
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FLSA must be “liberally construed to apply to the furthest reaches 

consistent with Congressional direction.” Klem v. Cnty. of Santa Clara, 

208 F.3d 1085, 1089 (9th Cir. 2000) (citing Biggs v. Wilson, 1 F.3d 1537, 

1539 (9th Cir. 1993)).  

When it enacted the FLSA, Congress sought to achieve three core 

objectives: “to spread work in order to reduce unemployment, to 

discourage (by increasing the cost to the employer) a degree of overtime 

that might impair workers’ health or safety, and to increase the welfare 

of low-paid workers.” Yi v. Sterling Collision Centers, Inc., 480 F.3d 505, 

510 (7th Cir. 2007); see also 29 U.S.C. § 202(a).  

The FLSA meets these objectives, in part, by requiring that “for a 

workweek longer than forty hours,” an employee working “in excess of” 

forty hours shall be compensated for those excess hours “at a rate not 

less than one and one-half times the regular rate at which he is 

employed.” 29 U.S.C. § 207(a)(1). 

C. The Mount Clemens Framework. 

To ensure compliance with its provisions, the FLSA requires 

employers to record and preserve accurate records of employees’ wages 
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and hours, including the “hours worked each workday and total hours 

worked each workweek.” 29 U.S.C. § 211(c); 29 C.F.R. § 516.2. 

In general, “an FLSA plaintiff must prove by a preponderance of 

evidence that he or she ‘performed work for which he [or she] was not 

properly compensated.’” Myers v. Copper Cellar Corp., 192 F.3d 546, 551 

(6th Cir. 1999) (citing Mt. Clemens, 328 U.S. at 686-87).  

As the Supreme Court has recognized, however, “where the 

employer’s records are inaccurate or inadequate,” a “difficult problem 

arises.” Mt. Clemens, 328 U.S. at 687. “The solution,” however, “is not to 

penalize the employee by denying him any recovery on the ground that 

he is unable to prove the precise extent of uncompensated work.” Id. 

Instead, “if the employer kept inaccurate or inadequate records, the 

plaintiff’s burden of proof is relaxed.” Id. “[A]n employee has carried out 

his burden if he proves that he has in fact performed work for which he 

was improperly compensated and if he produces sufficient evidence to 

show the amount and extent of that work as a matter of just and 

reasonable inference.” Id. The burden “then shifts to the employer to 

come forward with evidence of the precise amount of work performed or 

with evidence to negative the reasonableness of the inference to be 
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drawn from the employee’s evidence.” Id. at 687-88. “If the employer 

fails to produce such evidence, the court may then award damages to 

the employee, even though the result be only approximate.” Id. at 688. 

Mount Clemens’ “just and reasonable inference” standard allows 

plaintiffs in wage-and-hour cases to prove their case through the use of 

good-faith estimates of overtime worked. Mount Clemens itself bears 

this out. In Mount Clemens, a group of 300 employees rested their 

claims on the testimony of eight employees whose estimates of 

uncompensated time spent walking to work stations ranged from thirty 

seconds to eight minutes. Mt. Clemens Pottery Co. v. Anderson, 149 F.2d 

461, 461-62 (6th Cir. 1945). The district court employed a formula 

where it averaged the uncompensated time of the eight testifying 

employees, then applied that average across the class of 300 workers. 

Id. at 464. The court of appeals reversed, holding that the employees 

could not recover because they had supposedly failed “to show by 

evidence, not resting upon conjecture, the extent of overtime worked.” 

Id. at 465. The Supreme Court rejected the court of appeals’ 

formulation, permitting the employees to show the “amount and extent 

of [their] work as a matter of just and reasonable inference” and 
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directing the court to “award damages . . . even though the result be 

only approximate.” Mt. Clemens, 328 U.S. at 687-88. To be clear: Mount 

Clemens approved of an award to 292 workers who provided no 

testimony at all, based on the testimony of eight coworkers whose 

estimates of uncompensated time ranged from thirty seconds to eight 

minutes. Mt. Clemens, 149 F.2d at 461-62. As the Supreme Court 

explained, “the employer cannot be heard to complain that the damages 

lack the exactness and precision of measurement that would be possible 

had he kept records in accordance with the requirements of [the 

FLSA].” Mt. Clemens, 328 U.S. at 688. 

Courts in every circuit, including the Fifth Circuit, frequently 

employ Mount Clemens’ “just and reasonable inference” standard to 

fashion awards for of hundreds or even thousands of employees based 

on the testimony of a few. See, e.g., Albanil v. Coast 2 Coast, Inc., 444 

Fed. Appx. 788, 806 (5th Cir. 2011) (reversing the district court and 

concluding that testimony of six employees was sufficient to support an 

award to thirty-five workers); Brennan, 482 F.2d at 829 (holding that 

the plaintiffs established a prima facie case that all plaintiffs worked 

unreported hours through representative testimony); Morgan v. Family 
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Dollar Stores, Inc., 551 F.3d 1233, 1266 (11th Cir. 2008) (the testimony 

of seven plaintiffs was sufficient to support an award to 1,424 

plaintiffs); Reich v. S. New England Telecomms. Corp., 121 F.3d 58, 67 

(2d Cir. 1997) (testimony from 39 employees sufficient to support award 

to 1500 employees); Reich v. S. Md. Hosp., Inc., 43 F.3d 949, 951 (4th 

Cir. 1995) (“[T]he Secretary can present testimony from representative 

employees as part of his proof of the prima facie case.”); Secretary of 

Labor v. DeSisto, 929 F.2d 789, 792 (1st Cir. 1991) (recognizing that 

“the Secretary can rely on testimony and evidence from representative 

employees to meet the initial burden of proof requirement.”); Donovan 

v. Burger King Corp., 672 F.2d 221, 224-25 (1st Cir. 1982) (testimony of 

six employees from six restaurants sufficient to support backpay award 

to 246 employees at forty-four restaurants); Martin v. Selker Bros., Inc., 

949 F.2d 1286, 1298 (3d Cir. 1991) (“The testimony and evidence of 

representative employees may establish prima facie proof of a pattern 

and practice of FLSA violations.”); Brock v. Norman’s Country Mkt., 

Inc., 835 F.2d 823, 828 (11th Cir. 1988) ( “[I]t is clear that each 

employee need not testify in order to make out a prima facie case of the 

number of hours worked as a matter of ‘just and reasonable inference.’ 
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”); McLaughlin v. Ho Fat Seto, 850 F.2d 586, 589 (9th Cir. 1988) (five 

employees were sufficiently representative of twenty-eight plaintiffs). 

In these cases, courts employ the same trial plan blessed in Mount 

Clemens: awarding the average estimated weekly overtime across 

workers’ entire period of employment. See, e.g., Pineda-Herrera v. Da-

Ar-Da, Inc., 2011 WL 2133825, at *2-3 (E.D.N.Y. May 26, 2011) 

(awarding FLSA damages based on employee’s estimation that she 

worked, on average, 75 hours per week); Perez v. Mountaire Farms, Inc., 

No. 06-121, ECF No. 141 (D. Md. July 31, 2009) (final judgment for 

hundreds of opt-in plaintiffs calculated after trial); Baden-Winterwood 

v. Life Time Fitness Inc., 729 F.Supp.2d 965, 997-1001 (S.D. Ohio 2010) 

(calculating damages by taking average of hours worked per week by 

testifying employees); Cowan v. Treetop Enterprises, 163 F.Supp.2d 930, 

938-39 (M.D. Tenn. 2001) (using averages to determine back wages 

owed to entire class); McLaughlin v. DialAmerica Mktg., Inc., 716 

F.Supp. 812, 825-826 (D.N.J. 1989) (using testimony from a 

representative sample of 43 of 400 plaintiffs to determine average back 

wages owed to the class). 
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And as Mount Clemens demonstrates, courts are free to award 

back pay even where the estimates of overtime lack precision or vary 

from employee to employee. See McLaughlin, 850 F.2d at 589 

(testimony satisfied the employees’ burden under Mt. Clemens even 

though “inconsistent in terms of exact days and hours of overtime 

worked”); Baden-Winterwood, 729 F.Supp.2d at 999 (averaging the 

estimated weekly overtime estimates, which varied between 

employees). “Determining the amount of overtime owed “is by necessity 

imprecise, involving estimates and averages, since Defendant failed to 

keep records of the precise time Plaintiffs worked.” Id. at 991-92 (citing 

Dept. of Labor v. Cole Enter., Inc., 62 F.3d 775, 780-81 (6th Cir. 1995) 

(relying on Mount Clemens to explain that the defendant employer’s 

objection to “the estimates of back wages due . . . apparently because 

they may not be precisely accurate” was not well taken). For these 

reasons, a “district court …has a great deal of discretion in determining 

the most accurate amount to be awarded.” Brock, 835 F.2d at 828. A 

court “must simply do the best it can” in calculating the amount of 

overtime owed. Donovan v. Kentwood Development Co., Inc., 549 
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F.Supp. 480, 488 (D. Md. 1982 (citing Hodgson v. Ricky Fashions, Inc., 

434 F.2d 1261, 1263 (5th Cir. 1970)). 

D. The District Court Erred in Concluding that Robinson 

Proferred Insufficient Evidence To Prove Her Claims 

as a Matter of Just and Reasonable Inference. 

 

As the Mount Clemens standard itself should make clear, the 

district court erred in concluding that Robinson failed to proffer 

sufficient evidence that she worked overtime for which she was not 

compensated.  

Here, Robinson provided ample evidence of her off-the-clock work. 

For example, Robinson repeatedly and consistently testified she “didn’t 

take lunch breaks” and would falsify a record of such breaks on the 

direction of her supervisors. ROA.788-794. This evidence alone is 

sufficient to support an award of overtime. To take one example at 

random, according to Nexion’s time records, Robinson worked 47.28 on-

the-clock hours during the week of December 19-23, 2011. ROA.349. The 

records from that week show four 30-minute lunch breaks. Id. If 

Robinson’s testimony is credited, she is owed two hours of overtime for 

that work week. This is not an isolated example. If Robinson’s 

testimony about being forced to falsify her lunch breaks after the fact is 
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credited, that evidence, combined with Nexion’s time records, entitles 

her to considerable overtime for many weeks across a period of years. 

ROA.272-336. And, of course, Robinson does not rely solely on her own 

testimony; her testimony is supported by the accounts of other workers 

and Nexion’s records. 

The same is true with respect to the evidence Robinson presented 

of off-the-clock work at the end of the day. Regarding the extent of her 

off-the-clock work at the end of the day, Robinson testified, “[I]t 

happened frequently.” ROA796. “It was a lot of days.” Id. And towards 

the end of her employment, “it was almost every day that I worked off 

the clock.” Id. Robinson further testified in her declaration that she 

worked an average of 1.25 hours of off-the-clock time per week at the 

end of the day. ROA.808. Robinson’s coworkers testified that Nexion’s 

supervisors pressured nurses to “get off the clock” and continue working 

at the end of the day. ROA.801-802 (emphasis added). Again, by 

combining this testimony with Nexion’s records of on-the-clock time, the 

evidence is more than sufficient for a factfinder to conclude that 

Robinson worked some measure of uncompensated overtime. 
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It is true that Robinson failed to identify from memory, years 

later, particular weeks where she worked uncompensated overtime. It is 

similarly true that Robinson failed to identify a top-line dollar amount 

or sum certain number of uncompensated hours she worked over years 

of employment. Simply put, Mount Clemens does not require such 

detail, and for good reason. Few people could realistically be expected to 

recall whether they took a lunch break on November 4, 2011, or 

whether they continued working off-the-clock on June 7, 2012. To 

require such detail would turn Mount Clemens on its head; under 

Mount Clemens’ regime, it is the employer, not the employee, who bears 

the burden of negating a good faith estimate through specific evidence. 

As the Supreme Court stated emphatically, it is the employer’s duty to 

maintain accurate records: “[W]here the employer’s records are 

inaccurate or inadequate,” the solution “is not to penalize the employee 

by denying him any recovery on the ground that he is unable to prove 

the precise extent of uncompensated work.” Mt. Clemens, 328 U.S. at 

687. Instead, “if the employer kept inaccurate or inadequate records, 

the plaintiff’s burden of proof is relaxed.” Id. The burden “then shifts to 

the employer to come forward with evidence of the precise amount of 
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work performed or with evidence to negative the reasonableness of the 

inference to be drawn from the employee’s evidence.” Id. at 687-88. “The 

court may . . . award damages to the employee, even though the result 

be only approximate.” Id. at 688. And “the employer cannot be heard to 

complain that the damages lack the exactness and precision of 

measurement that would be possible had he kept records in accordance 

with the requirements of [the FLSA].” Id.  

The context in which courts employ the Mount Clemens’ standard 

further supports the conclusion that Robinson provided ample evidence 

to proceed to trial. Employing Mount Clemens, courts regularly award 

back pay to employees who provide no evidence at all based on the 

evidence provided by other employees. See, e.g., Albanil, 444 Fed. Appx. 

At 806; Brennan, 482 F.2d at 829. Courts regularly award overtime 

based on estimates of average weekly overtime. See, e.g., Baden-

Winterwood, 729 F.Supp.2d at 997-1001; Cowan, 163 F.Supp.2d at 938-

39. And courts award back pay even where the estimates of overtime 

lack precision or vary from employee to employee. See McLaughlin, 850 

F.2d at 589; Baden-Winterwood, 729 F.Supp.2d at 999. The district 

court was mistaken to conclude that Robinson, a single plaintiff who 
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provided direct testimony, testified to specific conversations with 

supervisors, and supported her testimony with corroborating witnesses, 

failed to demonstrate that a reasonable fact finder could find, as a 

matter of “just and reasonable inference,” that Robinson worked unpaid 

overtime.  

E. The District Court Erred in Invoking the Sham 

Affidavit Doctrine.  

 

The district court erred a second time in invoking the so-called 

sham affidavit doctrine. Robinson’s declaration testimony was entirely 

consistent with her deposition testimony. In any event, even in the 

absence of Robinson’s declaration, the evidence was sufficient to 

demonstrate that Robinson worked uncompensated overtime. 

 (1) The sham affidavit doctrine. 

Generally, in considering a motion for summary judgment, “a 

district court must consider all the evidence before it and cannot 

disregard a party’s affidavit merely because it conflicts to some degree 

with an earlier deposition.” Kennett-Murray, 622 F.2d at 893 (citing 

Camerlin v. New York Central R. Co., 199 F.2d 698, 701 (1st Cir. 1952) 

and Adams v. United States, 392 F. Supp. 1272, 1274 (E.D. Wis. 1975)). 
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“An opposing party’s affidavit should be considered although it differs 

from or varies his evidence as given by deposition or another affidavit 

and the two in conjunction may disclose an issue of credibility.” Id. 

(quoting 6 Moore’s Federal Practice P 56-15(4), p. 56-522 (2d Ed.)). 

Thus, “a genuine issue can exist by virtue of a party’s affidavit even if it 

conflicts with earlier testimony in the party’s deposition.” Id. 

Courts have recognized a narrow exception to this rule, however: a 

“nonmoving party cannot defeat a summary judgment motion by 

attempting to create a disputed material fact through the introduction 

of an affidavit that directly conflicts with his prior deposition 

testimony,” Albertson v. T.J. Stevenson & Co., Inc., 749 F.2d 223, 233 

n.9 (5th Cir. 1984) (emphasis added). To invoke the sham affidavit 

doctrine, the “inconsistency between a party’s deposition testimony and 

subsequent affidavit must be clear and unambiguous.” Van Asdale v. 

Int’l Game Technology, 577 F.3d 989, 998-99 (9th Cir. 2009). Application 

of the doctrine must be limited to circumstances where “a party has 

given clear answers to unambiguous questions which negate the 

existence of any genuine issue of material fact” and later submits an 

affidavit that “contradicts, without explanation, previously given clear 
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testimony.” Van T. Junkins and Associates, Inc. v. U.S. Industries, Inc., 

736 F.2d 656, 657 (11th Cir. 1984). Only where the later testimony is 

“blatantly contradicted” by a “smoking gun” in the record, is it 

appropriate to disregard testimony. Ah Quin v. Cnty. of Kauai Dept. of 

Transp., 733 F.3d 267, 278 (9th Cir. 2013). A subsequent affidavit that 

supplements or explains, rather than contradicts, prior deposition 

testimony is insufficient to invoke the doctrine. See Clark v. Resistoflex 

Co., 854 F.2d 762, 766 (5th Cir. 1988); Kennett–Murray, 622 F.2d at 

894. Moreover, when there is independent evidence in the record to 

bolster an otherwise questionable affidavit, the affidavit should not be 

disregarded. See Baer v. Chase, 392 F.3d 609, 625 (3d Cir. 2004) (citing 

Bushell v. Wackenhut Int’l, Inc., 731 F. Supp. 1574, 1578 (S.D. Fla. 

1990)). 

The sham affidavit rule “‘should be applied with caution’” because 

it sits in tension with the principle that the court is not to make 

credibility determinations when granting or denying summary 

judgment. Van Asdale, 577 F.3d at 998 (quoting Sch. Dist. No. 1J v. 

ACandS, Inc., 5 F.3d 1255, 1264 (9th Cir. 1993). Courts must be careful 

to distinguish “between discrepancies which create transparent shams 
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and discrepancies which create an issue of credibility or go to the weight 

of the evidence.” Tippens v. Celotex Corp., 805 F.2d 949, 953 (11th Cir. 

1986). As this Court cautioned in a widely-cited passage: 

Certainly, every discrepancy contained in an affidavit 

does not justify a district court’s refusal to give credence to 

such evidence. In light of the jury’s role in resolving 

questions of credibility, a district court should not reject the 

content of an affidavit even if it is at odds with statements 

made in an earlier deposition. 

 

Kennett-Murray, 622 F.2d at 894 (citation omitted). See also Choudhry 

v. Jenkins, 559 F.2d 1085, 1090 (7th Cir. 1977) (summary judgment was 

improper where a party’s testimony was “not a paradigm of cogency or 

persuasiveness,” but it was not a “transparent sham”). 

The “purpose of summary judgment is to separate real, genuine 

issues from those which are formal or pretended.” Tippens, 805 F.2d at 

953. As courts frequently caution,  “[t]o allow every failure of memory or 

variation in a witness’s testimony to be disregarded as a sham would 

require far too much from lay witnesses and would deprive the trier of 

fact of the traditional opportunity to determine which point in time and 

with which words the witness . . . was stating the truth.” Id. 953-54. 

Garden variety “[i]ssues concerning the credibility of witnesses and 
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weight of the evidence are questions of fact which require resolution by 

the trier of fact.” Id. at 954.  

(1) The district court erred in applying the sham 

affidavit doctrine. 

 

The district court committed manifest error in applying the sham 

affidavit doctrine here.  

First, there is no “blatant contradiction” between Robinson’s 

deposition and declaration testimony. An examination of each question 

cited by the district court amply proves the point. The first question: 

Q. What is it you’re seeking to recover in this lawsuit? 

 

A. The pay that I worked off the clock. And I have no proof, 

but it happened. 

 

ROA.801. Robinson’s answer is entirely appropriate given her personal 

knowledge. Although her use of the word “proof” is unartful, it is 

evident from context that Robinson was employing the word proof in the 

colloquial sense, meaning she lacked documentary evidence—such as a 

log, calendar, or diary—that would demonstrate exactly how much 

uncompensated overtime was worked each day. Given the posture of the 

case, it was inappropriate for the district court to disregard all the 
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additional testimony and evidence demonstrating that Robinson was 

entitled to overtime.  

The second question was as follows: 

 

Q. Can you identify the weeks where you performed work, 

for which you think you’re owed additional pay? 

 

A. No, I can’t provide proof. 

 

Id. Once again, Robinson’s answer is entirely appropriate. She, like 

nearly all wage-and-hour plaintiffs, was unable to list specific weeks 

where she was entitled to compensation. This is so because, as 

discussed above, Robinson is not legally entitled to overtime unless her 

recorded hours plus her off-the-clock work exceed 40 hours in a given 

week. In other words, even if Robinson was 97 percent sure that she 

worked off-the-clock the week of, say, April 4, 2010, she could not testify 

from personal knowledge that she was entitled to “additional pay” that 

week without first memorizing Nexion’s timekeeping records. Wage-

and-hour plaintiffs cannot seriously be expected to answer such 

questions based on personal knowledge alone.  

The third question read as follows: 

 

Q. Do you know the amount of time you’re seeking to recover 

in this lawsuit? 
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A. No. 

 

Id. Again, Robinson’s answer is truthful, accurate, and appropriate. The 

question asks Robinson to identify the total amount of recoverable time 

at issue in the lawsuit. Even with Robinson’s testimony about never 

taking lunch and “frequently” working off the clock post-shift, Robinson 

could not answer this question based on personal knowledge. To answer 

the question, she would have needed to memorize Nexion’s timekeeping 

records, and perform perhaps thousands of complex mathematical 

computations applying her weekly average to each week’s records, once 

again sorting the non-compensable gap time from the compensable 

overtime. It is no accident that parties frequently retain highly 

compensated experts to perform these calculations; they are far beyond 

the purview of what a single witness can calculate from memory. 

Last, Robinson was asked: 

 

Q. Do you know the amount and dollars that you’re seeking 

to recover in this lawsuit? 

 

A. No. My attorney—I let my attorney handle that. 

 

Q. Well, I don’t get to ask him any questions under oath, so 

I’m just trying to figure out, as you sit here today, what your 

knowledge is. Do you have a dollar figure in mind that you’re 

seeking to recover? 
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A. No. 

 

ROA.801. Robinson’s answers again are both truthful and appropriate. 

Determining the amount owed requires all the same complex 

calculations as determining the amount of compensable time, but 

additionally requires multiplying that time by 1.5 times the worker’s 

regular rate and then adding liquidated damages. It is entirely 

unrealistic to expect a lay witness to produce such testimony from 

memory as a prerequisite to proceeding with an overtime claim.  

At Robinson’s deposition, Nexion’s counsel was in possession of 

Robinson’s initial disclosures where Robinson estimated she worked an 

average of 1.25 hours post-shift off the clock each week. Despite that 

fact, Nexion’s counsel never questioned Robinson about that estimation, 

never asked what the estimation was based on, and never asked 

Robinson to estimate her off-the-clock time in any way. Had such 

questions been asked, Robinson would have answered them. Instead of 

asking questions targeting the kind of proof required by Mount 

Clemens, Nexion’s counsel chose to ask a series of unanswerable 

questions and then claim that Robinson’s good faith estimation of 

overtime worked contradicted those answers. The magistrate rejected 
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this tactic and this Court should do the same. Because there was no 

clear and unambiguous contradiction in Robinson’s testimony, the 

district court erred in invoking the doctrine. See Kennett-Murray, 622 

F.2d at 894 (district court erred in invoking the doctrine where the 

testimony did not plainly and unmistakably conflict); Van Asdale, 577 

F.3d at 999 (9th Cir. 2009); Tippens v. Celotex Corp., 805 F.2d 949, 954 

(11th Cir. 1986); Callahan v. Gulf Logistics, L.L.C., 456 Fed. Appx. 385, 

392 (5th Cir. 2011) (5th Cir. 2011); Kutz v. Wal-Mart Stores, Inc., 8 F.3d 

22, 22 (5th Cir. 1993) (5th Cir. 2011). 

 Even if this Court finds Robinson’s testimony contradictory, the 

application of the doctrine was still inappropriate because Robinson’s 

subsequent testimony created nothing near the sort of “clear and 

unambiguous” contradiction required to invoke the doctrine. Van 

Asdale, 577 F.3d at 998-99; Van T. Junkins, 736 F.2d at 657. As this 

Court has cautioned, the later testimony must “directly conflict” with 

the prior testimony. Albertson, 749 F.2d at 233 n.9. Robinson offered 

precisely the kind of declaration “that supplements . . . prior deposition 

testimony,” which is insufficient to invoke the doctrine. See Clark, 854 

F.2d at 766; Kennett–Murray, 622 F.2d at 894. Robinson did not provide 
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any direct testimony at her deposition, as is the norm in federal 

practice. The district court was incorrect to suggest that once an 

adverse attorney enquires about a topic, the witness must testify 

exhaustively on that topic. The rule in depositions is the opposite: the 

witness must limit her answers to the specific questions posed by 

counsel. 

In the main, the district court failed to heed to the important 

principle that the sham affidavit rule “‘should be applied with caution’” 

because it is in tension with the principle that the court is not to make 

credibility determinations when granting or denying summary 

judgment. Van Asdale, 577 F.3d at 998 (quoting Sch. Dist. No. 1J, 5 

F.3d at 1264). Any discrepancy here certainly did not create the kind of 

“transparent sham[]” with which the doctrine concerns itself; rather, 

any perceived discrepancies “create an issue of credibility or go to the 

weight of the evidence.” Tippens, 805 F.2d at 953. Absent such a 

“transparent sham,” and “[i]n light of the jury’s role in resolving 

questions of credibility, a district court should not reject the content of 

an affidavit even if it is at odds with statements made in an earlier 
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deposition.” Kennett-Murray, 622 F.2d at 894 (citation omitted). The 

district court failed to heed these principles.  

 Last, the district court erred in ignoring the totality of the 

evidence in this case. As courts have recognized, when there is 

independent evidence in the record to bolster an otherwise questionable 

affidavit, the affidavit should not be disregarded. See Baer, 392 F.3d at 

625 (citing Bushell, 731 F. Supp. at 1578. Here, the district court’s order 

is remarkable for its failure to consider any of the record evidence 

outside five discrete questions in Robinson’s deposition testimony. The 

totality of the evidence demonstrates that Robinson has met her burden 

in showing she worked off the clock and was properly compensated. 

CONCLUSION 

 

The magistrate correctly concluded that Robinson proffered 

sufficient evidence to show that she worked overtime as a matter of just 

and reasonable inference. The district court erred in concluding 

otherwise. Robinson respectfully asks this Court to reverse the 

judgment of the district court and remand the case with instructions to 

deny Nexion’s motion for summary judgment.  

 

Respectfully submitted, 
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