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INTRODUCTION 

This appeal calls upon the Court to review a jury verdict finding 

appellees Scot Carley and Brandon Brown entitled to overtime 

compensation under the Fair Labor Standards Act (“FLSA”). Because the 

district court correctly determined that the evidence was sufficient to 

support the verdict and did not, through its evidentiary rulings or jury 

instructions, deprive appellant Crest Pumping Technologies, L.L.C. 

(“Crest”) of a fair trial, the district court’s judgment should be affirmed. 

On the sufficiency of the evidence, Crest simply ignores the 

evidence supporting the verdict and highlights other evidence the jury 

properly discredited.  

Start with Crest’s Motor Carrier Act defense. The fighting issue 

there is whether Carley and Brown “perform[ed] duties on motor vehicles 

weighing 10,000 pounds or less”1—a quintessentially factual question. 

The only documentary evidence bearing on this question was Crest’s own 

vehicle title and registration documents, which showed that the trucks 

typically driven by Carley and Brown weighed 7,600 pounds empty and 

9,600 pounds loaded to capacity. ROA.3063–64, 3493–96. Remarkably, 

                                                           
1 See 29 U.S.C. § 207 note (2015) (Applicability; Liability of Employers). 
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Crest’s brief omits any mention of this evidence—and ignores other 

evidence supporting the verdict. Instead, Crest brazenly declares that 

“there is no evidence whatsoever to support or even explain the jury’s 

verdict on this exemption defense.” Br. Appellant 8. The jury and district 

court concluded otherwise, and this Court should too.  

Crest’s Motor Carrier Act exemption defense fails for an 

independent reason. The district court erroneously interpreted the 

exemption, in Crest’s favor, by defining the statutory term “weigh[t]” as 

the vehicle’s “gross vehicle weight rating”: “the value specified by the 

manufacturer as the loaded weight of a single motor vehicle” plus, if the 

vehicle is pulling a trailer, the maximum loaded weight of any trailer. 

ROA.2166. This interpretation is incorrect. Congress explicitly rejected 

the concepts of “gross vehicle weight rating” and “gross vehicle weight” 

when it enacted the operative statutory provision in 2008. Congress 

instead chose the words “vehicle weigh[t],” which, by their plain terms, 

mean the actual, unloaded weight of the vehicle. Once the statute is 

properly construed, not only is the evidence sufficient to support the 

verdict, but Carley and Brown are entitled to judgment as a matter of 

law because their vehicles indisputably weighed 10,000 pounds or less.  
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Moreover, the district court correctly concluded that Crest was not 

entitled to judgment as a matter of law on Crest’s highly compensated 

exemption defense, for several independent reasons.  

First, the district court correctly concluded that Crest waived the 

argument. ROA.2665. The court found that “Crest failed to address or 

allege in [its] original Motion for Judgment as a Matter of Law that 

[Carley and Brown’s] primary job duties included performing office or 

non-manual work”—an “essential element on which Crest had the 

burden of proof[.]” ROA.2665. This Court should do the same.  

Second, the district court correctly concluded, in the alternative, 

that the jury had sufficient evidence to reject Crest’s claim that Carley 

and Brown’s “primary duty include[d] performing office or non-manual 

work.” 29 C.F.R. § 541.601(d) (2015). “[I]dentifying [an] employee[’s] 

primary dut[y]” is a “factual issue” reserved for the jury. Dewan v. M-I, 

L.L.C., 858 F.3d 331, 335 (5th Cir. 2017). And the evidence showed that 

Carley and Brown worked as cementers—cementing oil wells one by one, 

and engaging directly in physically rigorous and often dangerous manual 

labor. They worked on drilling locations in the field climbing up and down 

ladders, swinging hammers, connecting pipes, checking gauges, testing 

      Case: 17-50226      Document: 00514137996     Page: 21     Date Filed: 08/30/2017



4 
 

and adjusting valves, weighing cement, and fixing leaks when they 

occurred. They sometimes worked strapped to a harness and hoisted 15 

to 20 feet above the ground to attach a casing head, something only 

cementers such as Carley and Brown could do. The jury heard ample—

indeed overwhelming—evidence that Carley and Brown’s primary duty 

was cementing wells—not office or non-manual work. 

Third, the jury heard sufficient evidence to conclude that Carley 

and Brown did not earn more than $100,000 on an annualized basis. See 

29 C.F.R. § 541.601(a)–(b) (2015). It is undisputed that Crest paid Carley 

and Brown salaries of less than $100,000 a year. ROA.2854, 2292. And 

the bonuses Carley and Brown received were not the sort of 

“nondiscretionary compensation” required to trigger the exemption. 

Crest has no written bonus plan, and the evidence at trial broadly 

demonstrated that the bonuses received by Carley and Brown were either 

loans or else bonuses awarded at the discretion of district managers 

based on vague, poorly defined, conflicting, and often shifting criteria.  

Fourth, the jury heard ample evidence to conclude that Crest failed 

to prove that Carley and Brown customarily and regularly performed 

executive or administrative duties emblematic of exempt white-collar 
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employment. See 29 C.F.R. § 541.601(a), (c) (2015). The evidence strongly 

confirmed that Carley and Brown engaged in the day-to-day work of 

cementing—not management or administration. 

Crest has similarly failed to demonstrate that it is entitled to a new 

trial.  

The district court correctly placed the burden on Crest to prove that 

the Motor Carrier Act exemption, as amended by the Technical 

Corrections Act of 2008, applied to Carley and Brown. The FLSA “is to be 

given a broad, liberal construction[,]” see Brennan v. Wilson Bldg., Inc., 

478 F.2d 1090, 1094 (5th Cir. 1973), and the employer—not the employee 

bringing suit—bears the burden of proving that it is entitled to the 

benefit of an exemption. Mitchell v. Ky. Fin. Co., 359 U.S. 290, 291 (1959); 

Heidtman v. Cty. of El Paso, 171 F.3d 1038, 1042 (5th Cir. 1999). The 

language and structure of the exemption, together with the operative 

rules of statutory construction, all confirm that the Technical Corrections 

Act is best viewed as “narrow[ing] the range of employees who [a]re 

covered by the [Motor Carrier Act] Exemption” defense—not adding to an 

employee’s prima facie case. See Allen v. Coil Tubing Servs., L.L.C. (Coil 
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Tubing Servs. I), 846 F. Supp. 2d 678, 692 (S.D. Tex. 2012), aff’d 755 F.3d 

279, 288 (5th Cir. 2014). 

The district court correctly rejected Crest’s proposed jury 

instruction stating that “[t]o be entitled to overtime pay, an employee 

must perform some meaningful work for more than an insubstantial time 

with vehicles weighing 10,000 pounds or less.” Br. Appellant 44. Crest 

would have the Court read words into the statute that are simply not 

there. Congress did not mandate a minimum frequency with which 

employees must “perform[] duties on motor vehicles weighing 10,000 

pounds or less” or require that such work be deemed “meaningful.” The 

district court’s instruction conveyed the language of the statute at face 

value, and Crest was entitled to nothing more.  

Finally, the district court did not abuse its discretion in allowing 

limited testimony regarding Crest’s noncompliance with Department of 

Transportation regulations. As the district court correctly concluded, the 

testimony was highly relevant. The Department comprehensively 

regulates vehicles with a gross vehicle weight rating exceeding 10,000 

pounds. Crest’s failure to comply with those regulations strongly 
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suggests that it knew and understood that the vehicles assigned to Carley 

and Brown did not exceed 10,000 pounds, just as the jury concluded.  

For these reasons, the district court’s judgment should be affirmed.  

STATEMENT OF THE CASE 

I.  FACTS. 

A.  Crest Operates an Oilfield Cementing Business.  

 Appellant Crest is a corporation headquartered in Fort Worth, 

Texas that provides downhole cementing services to operators of oil wells. 

ROA.1980, 3002. Crest operates under a well-defined corporate 

structure. David Crombie is the president of Crest. ROA.3001–02. In 

descending order of seniority, Crest also employs a vice president of 

operations, regional managers, district managers, field supervisors, 

quality control personnel, cementers, pump operators, and bulk truck 

drivers. ROA.3002. Many of the bulk truck drivers are not Crest 

employees at all; rather, they work as independent contractors. 

ROA.2853.  
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B.  Appellees Carley and Brown Worked as Cementers for 

Crest.  

 

Appellees Scot Carley and Brandon Brown worked for Crest as 

cementers.2 Carley worked for Crest from February 18, 2014 until June 

10, 2014. ROA.2858, 2919, 2878, 2795–96. Brown started the same day 

as Carley and ended his employment with Crest on October 19, 2014. 

ROA.2919, 2943. Before working for Crest, both Carley and Brown 

worked in the cement industry for years, starting as bulk truck drivers, 

then working as pump operators, before being promoted to cementers. 

ROA.2791–94, 2877, 2918–19, 3240. 

C.  Carley and Brown Performed Day-to-Day Cementing 

Work for Crest.  

 

 Crest maintains a yard in Sweetwater, Texas from which Carley 

and Brown were dispatched to individual cementing jobs during their 

                                                           
2 In litigation, Crest has adopted the title “cement service supervisor” to describe 

Carley and Brown’s position. See, e.g., Br. Appellant 4. Crest’s own company 

documents, however, refer to the position as a “cementer.” See, e.g., ROA.3357–58, 

3360, 3374, 3378, 3394, 3413, 3434, 3444–46, 3450, 3499, 3501, 3505. The title 

“cementer” also best reflects Carley and Brown’s understanding of their own job 

duties. As Brown testified at trial, “I’m a cementer…. I’ve never been called a cement 

supervisor—my title of my job is a cementer.” ROA.2961. Any quarrel over the proper 

label applied to Carley and Brown is irrelevant, however; an employee’s classification 

under the FLSA turns on the employee’s actual duties, not his job title. See 29 C.F.R. 

§ 541.2 (2015). 

      Case: 17-50226      Document: 00514137996     Page: 26     Date Filed: 08/30/2017



9 
 

employment with Crest. ROA.2851, 3239. Carley and Brown’s day-to-day 

job duties as cementers are set forth here in some detail.3  

(1) Driving to the work site. 

 The cementer’s job begins at Crest’s yard with a tailgate meeting 

attended by the cementer, one or more pump operators, and bulk truck 

drivers. ROA.2797, 2799–2800, 2889–90, 2952. The crew members 

review paperwork, which is prepared by others, to ensure that they have 

the specified equipment and materials for the job. ROA.2798–2800. After 

the crew members conduct a pre-trip inspection of their vehicles, 

including checking the oil, water, transmission fluid, and tire pressure, 

they drive to the job site where the customer’s oil well is located. 

ROA.2800, 2958, 2970, 3004, 3021, 3072–73. Cementers drive Ford 

pickup trucks owned by Crest and described in greater detail below. 

ROA.2800, 2880, 2923. Pump operators drive pump trucks—large 18-

wheel rigs holding the pump and water storage equipment. ROA.2800, 

2882. Bulk truck drivers drive the bulk trucks—essentially industrial-

                                                           
3 At trial, Carley testified about his day-to-day job duties as a cementer in great detail. 

ROA.2790–2915. At the district court’s urging, Brown provided less extensive 

testimony; but Brown observed Carley’s testimony and testified that he generally had 

the “same experiences” as Carley, except where he specifically noted otherwise. 

ROA.2916, 2920. 
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scale cement trucks. ROA.2800. Cementers wear hard hats, safety 

glasses, fire retardant clothing, gloves, and steel-toe boots on the job. 

ROA.2853, 2926, 3021–22. 

 Once the crew arrives at the job site, the cementer checks in with 

the rig operator, who represents the owner of the well. ROA.2801–02. The 

cementer and rig operator verify the accuracy of the information on 

Crest’s paperwork (such as the type, volume, mixture, weight, and 

density of the cement ordered by the company’s engineers). ROA.2802. 

(2) Hooking up the water source, positioning the 

equipment.  

 

 The cementer then begins the process of hooking up the on-site 

water source to the pump truck. ROA.2803. Carley testified that “the first 

thing I do is, … I’ll go look for water tanks. Climb up on top of either the 

rig floor or the water tank and make sure that it’s full … [and] there’s 

enough water in there to be able to complete the job.” ROA.2803. Next, 

the cementer works with the pump operator to connect the pump truck 

to the water source. ROA.2804. They work together to “spot the pump 

truck in.” ROA.2804. Carley testified, “it’s a big truck, tight locations. 

You have to stand there and kind of direct him to get him as close to … 

your water supply as possible.” ROA.2804. 
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 Once the pump truck is in place, the cementer and pump operator 

connect the pump to the water source. ROA.2806. That job involves 

“hooking … a suction line from the water tank to the suction on the 

pump[.]” ROA.2806. The cementer places the hose in position, 

“hammer[s] it loose and connect[s] it.” ROA.2806.  

 Next, the pump operator guides the bulk truck drivers into position, 

placing the bulk trucks as “close to [the] pump as humanly possible.” 

ROA.2806. The bulk truck drivers and pump operators then proceed to 

“rig[] up the ground” by running iron pipe from the ground up in the air 

to the floor of the oil rig. ROA.2808.  

(3) Testing the water, loading the cement plug, 

connecting the laptop.  

 

At the same time that the pump operators and bulk truck drivers 

are moving the large trucks and rigging up the ground, the cementer 

tests the water to “make sure the chloride levels are right in it[.]” 

ROA.2806. Checking chloride levels ensures that the cement will set and 

dry properly. ROA.2806. The cementer next moves to the bed of his 

pickup and loads the plug into the cement head, ensuring that he selects 

the appropriately-sized plug for the casing in the well. ROA.2806–07. The 

cementer drives the pickup truck next to the pump and connects a laptop 
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computer to the pump. ROA.2807, 2845. During the cementing process, 

the laptop “generates reports, … graphs, … pressure rates, volumes” and 

other data “that go[] to the engineers at the end of the job.” ROA.2807.  

(4) Moving equipment, establishing the wellhead 

connection.  

 

The cementer next moves all the necessary equipment to the floor 

of the oil rig, including “the cement head, all the connections that you 

need to make the hoses, whatever it is that you’re using, safety s[t]raps.” 

ROA.2809. The cement head, which can weigh as much as 500 pounds, is 

slowly and carefully hoisted to the rig floor. ROA.2845. The cementer 

“guide[s] th[e] cement head up in the air while [other crew members are] 

pulling on it so it doesn’t swing around.” ROA.2845.  

After climbing up to the rig floor, the cementer next establishes the 

wellhead connection by carefully connecting the cement head to the well. 

ROA.2810. Establishing the wellhead connection is physically 

challenging, requiring the cementer to use his “hands and hammer, a big 

hammer.” ROA.2810. The task is also a sensitive one; Crest policy 

dictates that only the cementer can make the wellhead connection. 

ROA.2810. On certain jobs, the cementer cannot access the wellhead from 

the rig floor. ROA.2843–44. In those situations, the cementer and another 
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crew member use a rope and harness to suspend the cementer “ten, 15, 

[or] 20 feet up in the air” while the cementer completes the connection. 

ROA.2844. 

(5) Attending the job safety analysis meeting.  

 

 Next, a “job safety analysis” (or “JSA”) meeting takes place. 

ROA.2810. The meeting covers “a description … [of the] pumping 

operations[,]” “people’s responsibilities[,]” and “safety concerns[.]” 

ROA.2810. The job safety analysis meeting is attended by everyone on 

site: the cement crew, the rig operator and rig crew, and any Crest field 

supervisors or quality assurance employees who are present. ROA.2810. 

The meeting is not always—or even typically—led by the cementer. 

ROA.2810. Often, the rig operator or “tool pusher” from the rig crew leads 

the meeting. ROA.2811. The rig operator “talks about what he expects 

out of everybody, what he expects out of [the cement] crew.” ROA.2811. 

The tool pusher covers “what he expects the rig crew to do.” ROA.2811. 

The cementer talks about “what [the cement] crew is going to do.” 

ROA.2811. At the end of the meeting, all present sign a form 

acknowledging that they will follow Crest’s policies and procedures. E.g., 

ROA.3500, 3503, 3699, 3704. This form is not written by cementers. 
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ROA.2811. Rather, it is a template that is printed off and signed at the 

job site. ROA.2811. 

(6) Pressure testing the lines, circulating the well.  

 

 The cementer’s next duty is “pressure testing the lines … to make 

sure there[] [are] no leaks anywhere.” ROA.2811. The rig operator tells 

the cement crew “what he wants you to pressure test at.” ROA.2812. The 

cementer climbs back up to the rig floor and closes the valves on the 

cement head manifold. ROA.2812. Opening and closing the valves 

sometimes requires using a three-and-a-half-foot long valve bar for added 

leverage. ROA.2847, 2921. The cementer communicates with the pump 

operator, and the pump operator “pumps [water] into that closed 

system[,] thereby increasing the pressure on the lines.” ROA.2812, 2814. 

Once the lines hit the target pressure, the pump operator shuts off the 

pump. ROA.2812–13. The cementer and pump operator then 

communicate—either by radio or using hand signals—to determine if the 

pressure is holding properly in the lines. ROA.2813. When the pump 

operator confirms to the cementer that the pressure is holding, the 

cementer tells the pump operator to “let it go.” ROA.2813. The pump 

operator releases the pressure back into the pump, and the cementer, 
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using the valve bar and his hands, “manipulate[s] the valves and the end 

on the … manifold to open the correct valves … to pump into the job.” 

ROA.2813, 2847, 2921. 

 After the pressure test is complete, the cementer begins the job of 

“circulating the well.” ROA.2814. Circulating the well is the process of 

pumping a predetermined amount of water into the well to “ensure that 

you can circulate from the casing head through the casing back up the 

annulus and back up to the pits.” ROA.2815. The process essentially 

ensures “that everything is clear” before the crew begins pumping 

cement. ROA.2815. The rig operator tells the cementer and pump 

operator how many barrels of water to circulate based on the customer’s 

specifications. ROA.2814–15. As the pump operator begins circulating 

water into the well, the cementer descends from the rig floor and walks 

over to the pump. ROA.2815–16. The cementer climbs on top of the pump, 

checks the pressure, and adjusts the flow rate. ROA.2816. When about 

five barrels of water remain to be circulated, the cementer slows down 

the pump. ROA.2816. The cementer then asks the pump operator if he is 

“ready to go to cement.” ROA.2816. Once the pump operator indicates he 

is ready, the cementer tells him to “go ahead.” ROA.2816. 
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(7) Mixing, weighing, and pumping cement.  

 

 The crew then begins mixing cement. The bulk truck drivers open 

a valve to start the flow of cement. ROA.2817. The pump operator opens 

another valve on the “mixing head,” which “feeds cement into the mixing 

head[] [and] injects water.” ROA.2817. The cementer monitors the mixing 

to make sure that the cement takes on the customer’s specified density. 

ROA.2817. Once the cement appears close to the correct density, the 

cementer starts “scaling”: “dipping cups into the cement, pouring it out[,] 

and laying it” on a set of scales to test the density. ROA.2817, 2819. If the 

density is off, the cementer manipulates the flow of water or cement to 

correct the balance. ROA.2819. The cementer repeats the scaling process 

many times over on each job. ROA.2819. 

 After these tasks are complete, the cementer begins pumping 

cement into the well. ROA.2820. The cementer manipulates the throttles 

on the pump control panel to ensure that the cement is flowing into the 

well at the rate specified by the rig operator. ROA.2820.  

(8) Resolving mechanical problems.  

 

 Throughout the cementing process, cementers monitor equipment 

and resolve any problems that arise. ROA.2820, 2825. On some occasions, 
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the crew has problems “getting water … into the truck.” ROA.2820. For 

example, a stray rag left in the water tank could block the flow of water. 

ROA.2824. The cementer “fix[es] those problems.” ROA.2820. The 

cementer also checks the water levels in the water tanks to make sure he 

is “staying within [his] limits as far as what [he] need[s] to do the job.” 

ROA.2822. The cementer checks the level of cement in the cement pods 

by hitting them with a rubber mallet and listening to the sound. 

ROA.2844, 2921. The cementer fixes any mechanical issues with the 

pump that arise. ROA.2822, 2826. For example, the cementer may take 

apart a pump, “clean it out, and put it back in and make sure it will 

work.” ROA.2925. On occasions, pieces of hardened, leftover cement from 

prior jobs “block off hoses, which … inhibits the amount of cement that 

you can get … out of the bulk trucks.” ROA.2823–24, 2827. When these—

and other—problems arise, the cementer fixes them. ROA.2824. To fix a 

blockage, the cementer “may have to break [a] valve off [with a 

sledgehammer], hammer and break … that valve out of the system and 

… find out where your blockage is there.” ROA.2827, 2921.  
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As Carley summarized in his testimony, “if anything broke down, 

… I’m going to troubleshoot it and fix it. I’m not going to ask somebody 

else to [do it] …. I look at it and try to fix the problem.” ROA.2824.  

(9) Dropping the plug, displacement.  

 

When the cement pumping process is nearly complete, the cementer 

climbs down from the pump and climbs back up to the rig floor. 

ROA.2821. The cementer “drops the plug” by manipulating the valves on 

the cement head manifold—with his hands and a valve bar—until the 

plug drops down into the well casing. ROA.2827–28, 2847, 2921. Once the 

cementer verifies with the rig operator that the plug has left the cement 

head, the cementer opens up both valves on the cement head manifold. 

ROA.2828. Then, using hand signals or a radio, the cementer tells the 

pump operator to begin pumping water into the well—a phase of the job 

called “displacement.” ROA.2828. Again, when required, the cementer 

performs these tasks with a rope and harness suspended ten to 20 feet in 

the air. ROA.2844. 

The cementer then climbs down from the rig floor (or descends in 

his harness) and walks over to the pump to oversee the final stages of 

pumping. ROA.2828. The cementer and pump operator work together, 
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manipulating valves and other controls, to fill tanks and control the 

speed of the pump. ROA.2829–30. While pumping water, the cementer 

monitors the pressure on the lines and notes every ten barrels of water 

pumped into the well. ROA.2829.  

The displacement process ends with “landing the plug.” ROA.2831–

32. When the displacement is nearly complete, the cementer slows down 

the flow of water at the pump. ROA.2832–33. When the plug hits the float 

valve, the pressure climbs quickly. ROA.2832. The cementer then holds 

the pressure in the lines for three minutes to verify that there are no 

leaks. ROA.2833. After three minutes, the cementer releases the 

pressure back into the pump. ROA.2834. Releasing the pressure is 

particularly hazardous, and cementers must have a working knowledge 

of the mechanics of pressure and downhole procedures. ROA.2964–66. As 

Carley explained, “you’re messing with thousands of pounds of pressure 

at that point. So the first time you do it, it might make you a little 

nervous.” ROA.2834. After relieving the pressure, the cementer observes 

“how much water comes back into [the] displacement tanks” to ensure 

that the plug is holding and that the cement is not feeding back into the 

casing. ROA.2834.  
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(10) Cleaning up, rigging down.  

 

At this stage, the cementer and crew begin the process of cleaning 

up and disassembling equipment. The cementer and crew run water 

through the circulation line, “trying to get any residual cement that is 

left in there and out of the pump.” ROA.2835.  

The cementer returns to the rig floor one last time to “get the 

cement head off there, check[] valves, bails, you know, all these different 

pieces of iron and get them off the rig floor and down to the ground.” 

ROA.2836. “Rigging down” the equipment is “not as simple as 

unscrewing[.]” ROA.2936. The cementer “hammer[s] with a sledge 

hammer and … break[s] everything apart.” ROA.2836. The cementer 

then lowers the cement head and loads it back into his pickup truck. 

ROA.2837. The pump operator and bulk truck drivers gather the 

equipment on the ground and load it back into their trucks. ROA.2837–

38. 

(11) Paperwork.  

 

The cementer uses the laptop and a portable printer supplied by 

Crest to generate job log reports and field tickets for the rig operator. 

ROA.2837. The reports contain data such as the job start and end times, 
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the cement flow rate and pressure, and the type and weight of cement 

used at the job. ROA.2837. The cementer essentially transfers much of 

the data captured on the laptop into the reports. ROA.2837. He does not 

write a narrative. ROA.2837. As Brown explained, “it’s not really, like, 

I’m creating a document. The document is sent to me. And I got a 

template. I just got to fill in the blanks.” ROA.2972–73. The cementer 

takes the completed reports to the rig operator, gets them signed, and 

gives the rig operator a copy. ROA.2839. The cementer enters much of 

the same data from the job into a cementing report for the Railroad 

Commission of Texas. ROA.2971. The cementer also uses his phone to 

send a short email to Crest’s management summarizing the job. 

ROA.2903. As a representative example, on February 24, 2014, Carley 

sent an email to Crest’s management stating, in its entirety, “Job went 

well, company man happy, pump ran well, bulk can did well. Crew did a 

great job worked well together hustled their tails off[.]” ROA.2904, 3383. 

(12) Driving from the worksite, inspecting vehicles.  

 

After that, “nine times out of ten[,]” the cementer jumps “back in 

the truck” and heads “off to the next job.” ROA.2839. After the last job of 
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the day, the cementer conducts a post-trip inspection of his pickup truck. 

ROA.2958, 2970. 

D.  Cementers’ Work Involves “Real Dangers.”  

 

Cementers’ work involves “real dangers.” ROA.2854. As Carley 

testified, “there’s a lot of iron out there.” ROA.2853. Cementers 

constantly run the risk that “something [will] fall and hit you on the top 

of the head.” ROA.2853–54. Hammering valves and pipes can cause 

“shavings of metal” to fly, ROA.2854, and “in the past … people have 

gotten hit in the eye and blinded by that ….” ROA.2854. Cementers work 

around various “[c]hemicals” and “additives” that can pose a hazard. 

ROA.2854. Too much pressure can cause a pipe or valve to explode. 

ROA.2834. And the work performed strapped in a harness and hoisted 

ten to 20 feet high on a rig poses an ever-present risk of falls and serious 

injury. ROA.2043–44. 

E.  Cementers’ Primary Duty Is Engaging in the Physical 

Activity of Cementing Wells.  

 

Crombie testified that a cementer’s primary duty is not physical 

activity. ROA.3093. He testified that he believed cementers spent only 25 

percent of their time engaged in physical activity, but he agreed that 

“Crest doesn’t have any records … that would break down how much time 
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was spent in physical tasks or paperwork.” ROA.3022, 3094. He also 

conceded that he spent no time in the field with Carley or Brown. 

ROA.3127. When asked whether he “kn[ew] what these Plaintiffs did on 

a day-to-day basis,” Crombie answered, “No.” ROA.3127. Contrary to 

Crombie’s testimony, the cementer’s job “is hard work” “requir[ing] 

physical energy[.]” ROA.2925. The work is “repetitious” and “[r]equires 

use of [the] hands.” ROA.2925.  

F.  Cementers Work Extraordinarily Long Hours.  

 

Cementers work extraordinarily long hours. The jury concluded 

that Carley and Brown worked an average of 80 hours a week—a finding 

Crest does not challenge here. ROA.2173. Carley and Brown typically 

worked seven or seven and a half days straight before taking a short 

break. ROA.2858.  

G.  Cementers Do Not Engage in Exempt Executive Work.  

 

 At trial, Crest tried to cast Carley and Brown as executive 

employees, but the record does not support Crest’s characterization. 

Crombie testified that he does not consider cementers to be part of Crest’s 

upper management. ROA.3006. Cementers do not attend management 

meetings. ROA.3008. They do not manage any department at Crest. 
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ROA.2851. They have no authority to hire or fire. ROA.2849, 3017–18, 

3126. They do not interview prospective employees. ROA.2903, 3018. 

They do not establish pay rates for any employees. ROA.2848, 3018–19. 

They do not recommend employees for promotion. ROA.2848–49, 2981. 

Cementers’ only role in the process of evaluating employees is producing 

a short email report after completing a job. ROA.3019.  

Cementers are not involved in the process of ordering cement from 

Crest. ROA.2802–03. They do not make customer pricing decisions, and 

they may change a price quoted by Crest only with a manager’s 

permission. ROA.3020–21. They do not maintain production or sales 

records. ROA.2848. They are not involved in planning for jobs, ROA.2850, 

nor do they determine which materials or what techniques are used on 

the job. ROA.2850. Cementers do not apportion work among other 

employees. ROA.2850. 

Cementers do not discipline other employees. ROA.2852, 2898. 

They cannot write up other employees. ROA.2852. They cannot kick a 

pump operator or bulk truck driver off a job if they are dissatisfied with 

his work. ROA.2852. Crombie initially testified that cementers could 

discipline other members of the cement crew, but he was later impeached 
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with his prior testimony stating that the cementer’s job is to “report” to 

upper management, “not discipline.” ROA.3018, 3072, 3079–80. Crombie 

conceded he lacked “any evidence” that Carley or Brown “ever disciplined 

anyone.” ROA.3074. If cementers experience a problem on the job, they 

are expected to take their complaints to management. ROA.2902, 2964, 

2987, 3018. They play no role whatsoever in resolving internal 

complaints or grievances. ROA.2849. Cementers do not train or mentor 

other employees. ROA.2848, 2898–99, 2920. 

Carley and Brown occasionally recommended contacts in the 

industry for positions at Crest, but their recommendations were given no 

particular weight, and all job applicants had to go through the normal 

hiring process. ROA.2939–41, 2986–87, 3079. For example, Brown 

recommended Dusty Tholl as a pump operator. ROA.2940. But Brown’s 

recommendation was based on his prior experience working with Tholl in 

the cement industry, not Brown’s position at Crest; indeed, Brown 

recommended Tholl before Brown started working for Crest. ROA.2986. 

 Most of the day-to-day supervision of the cement crews falls to 

Crest’s field service supervisors and quality assurance personnel. 

ROA.3076. Crest’s field service supervisors are present at the majority of 
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jobs. ROA.2926, 2928–30, 3381, 3395, 3499, 3568, 3615, 3701, 3703, 3708, 

3711, 3733, 3735, 3740, 3781, 3797, 3807, 3854, 3889, 3933. Field service 

supervisors check rigs on site, interact with the rig owners, and supervise 

the performance of the cementers, pump operators, and bulk truck 

drivers. ROA.2927, 3076, 3151. As Brown testified, the field supervisors 

“come[] out there and check[] on us and make[] sure we’re doing our job 

right.” ROA.2959. Crest’s quality assurance workers observe cement 

crews and help train new employees on the job. ROA.3077.  

Even Crombie could not testify that cementers’ primary duty was 

management. ROA.3077. Rather, he testified that cementers’ primary 

duty was “[t]o do the cement job and supervise the crew.” ROA.3077. 

H.  Cementers Perform Work on Vehicles Weighing 10,000 

Pounds or Less.  

 

 In the course of their work, Carley and Brown drove Ford pickup 

trucks owned by Crest. ROA.2875, 2880, 3060–61, 3064–65. However, the 

trial revealed conflicting testimony regarding the type and weight of the 

vehicles.  

 Crombie testified that Carley and Brown exclusively drove identical 

Ford F-350 pickups assigned to them by Crest—each outfitted with a grill 

guard, headache rack, toolbox, heavy-duty tailgate, bedliner, and 
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running board. ROA.2881, 3059, 3068, 3096, 3098–99, 3115–17. But 

several of Crest’s job logs—completed immediately after each job—

contradicted Crombie’s testimony, showing that Carley and Brown 

sometimes drove other trucks on the job. ROA.3067–68, 3505, 3702, 3759. 

Crombie admitted that Crest owned more than a dozen Ford F-150 and 

F-250 pickups. ROA.3068. Carley testified that he drove an F-250. 

ROA.2876.  

Regarding the weight of the vehicles, Crest’s own vehicle title and 

registration records showed that the trucks assigned to Carley and 

Brown each weighed 7,600 pounds empty and 9,600 pounds loaded to 

capacity. ROA.3060–65, 3067, 3493–96. Crombie admitted that he 

“would expect” that Crest provides “accurate information to the state” on 

Crest’s vehicle title and registration forms. ROA.3064. 

Crest never actually weighed the vehicles assigned to Carley or 

Brown. ROA.3130. Crombie conceded, however, that the trucks assigned 

to cementers actually weighed less than 10,000 pounds. ROA.3056. He 

also testified that the vehicles driven by cementers had a gross vehicle 

weight rating of 10,001 pounds or more. ROA.3040. But even setting 

aside Crest’s vehicle title and registration records, other evidence refuted 
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Crest’s claim the vehicles’ weighed more than 10,000 pounds. Crest has 

a policy of requiring drivers of “commercial motor vehicles”—defined by 

federal law as vehicles with a gross vehicle weight rating exceeding 

10,000 pounds4—to keep written, daily records of their hours of service. 

ROA.3053–54, 3073. For example, Crest’s pump operators and bulk truck 

drivers, who drive large water and cement trucks, are required by Crest 

to log their hours. ROA.2866, 3054. Yet Crest’s cementers are not 

required to, and do not, log their hours of service. ROA.2862, 2864, 3054. 

Crombie admitted that Crest’s policy of not requiring cementers to log 

their hours was “inconsistent” with Crest’s policy of requiring drivers of 

all “commercial motor vehicles” to do so. ROA.3055. The cementers 

perceived no such inconsistency; they understood that they were not 

required to “keep a DOT log” because they were not driving “commercial 

vehicle[s].” ROA.2987. 

The only evidence of vehicle weight offered by Crest was the 

testimony of its executives. ROA.3101, 3157. They testified that they 

looked at the door plate of the truck assigned to Carley,5 which they claim 

                                                           
4 See 49 U.S.C. § 31301(4)(A) (2015); 49 C.F.R. §§ 390.5, 395.3, .11 (2015). 

 
5 Crest’s executives testified that they never checked the door plate of the vehicle they 

allege was assigned to Brown because Crest sold that vehicle. ROA.3105, 3157. 
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indicated that the vehicle had a gross vehicle weight rating of 11,500 

pounds. ROA.3101–02, 3157.6 Although a Crest executive testified that 

he took a photograph of the door plate, Crest never attempted to admit the 

photograph—or the door plate itself—as evidence at trial. ROA.3175. 

Crest’s executives also claimed that they called Ford’s customer service 

phone number, provided the vehicle identification numbers of the trucks 

assigned to Carley and Brown, and were told by Ford’s representatives 

that both trucks had a gross vehicle weight rating of 11,500 pounds. 

ROA.3104–05, 3157.7 

In his deposition testimony, which was read at trial, Crombie 

testified that he did not know the gross vehicle weight rating of either of 

the trucks Crest assigned to Carley and Brown. ROA.3130. He made no 

                                                           
6 Counsel for Carley and Brown objected to the testimony about the door plate under 

the best evidence rule, which states that “[a]n original writing, recording, or 

photograph is required in order to prove its content ….” ROA.3101–02; Fed. R. Evid. 

1002. The district court overruled the objection. ROA.3102. The district court’s ruling 

was erroneous.  

 
7 The district court overruled Carley and Brown’s objection to the admission of this 

evidence, ruling that it was admissible under the residual exception to the rule 

against hearsay. ROA.3104; see Fed. R. Evid. 807. That ruling was erroneous because 

the alleged statement of Ford’s representative was neither “trustworthy[,]” nor “more 

probative on the point for which it [wa]s offered than any other evidence that the 

proponent can obtain through reasonable efforts[.]” Id. Furthermore, Crest did not, 

“before the trial or hearing, … give[] [the] adverse part[ies] reasonable notice of the 

intent to offer the statement and its particulars, including the declarant’s name and 

address, so that the part[ies] ha[ve] a fair opportunity to meet it.” Id.; ROA.3107–09. 
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mention of looking at any door plates or calling Ford’s customer service 

line. ROA.3130. Crombie stated in his trial testimony that he looked at 

the door plate on Carley’s assigned vehicle for the first time the week 

before trial. ROA.3128, 3174–75. 

Carley and Brown pulled trailers behind their trucks on occasion. 

ROA.2874. Carley estimated that he pulled a trailer about 25 percent of 

his total time driving. ROA.2875. Brown towed a trailer approximately 

half the time. ROA.2924, 2948–49. There were periods each workweek 

where Carley and Brown did not pull trailers. ROA.2924. 

I.  Cementers Earn a Salary Plus a Signing Bonus Loan 

and Discretionary Bonuses.  

 

Crest paid Carley and Brown each a salary of $90,000,8 plus 

bonuses. ROA.2854, 2914, 3118, 3360.  

Crest paid both Carley and Brown $5,000 signing bonuses upon 

their hire, but these bonuses were really loans. ROA.3025, 3028, 3436, 

3438. Carley and Brown both signed promissory notes requiring them to 

work for Crest for one year to fully earn the bonuses, and to repay, with 

                                                           
8 Crest raised Brown’s annual salary to $98,000, but he only received the increased 

compensation in one two-week pay period before leaving Crest. ROA.2922, 3484. 

      Case: 17-50226      Document: 00514137996     Page: 48     Date Filed: 08/30/2017



31 
 

interest, the unearned pro rata share of their bonuses if they did not work 

a full year. ROA.3028, 3030–31.9  

Although the parties do not dispute that Carley and Brown were 

paid additional bonuses based on jobs completed, those bonuses were 

awarded—or withheld—at the discretion of the district managers. 

ROA.3036–37. Crest did not maintain any written criteria for awarding 

bonuses, and the criteria offered by Crest’s witnesses were vague and 

contradictory. Crombie first testified that Crest awarded bonuses when 

cementers completed the job, filled out paperwork “properly,” and 

avoided mistakes and safety problems. ROA.3036. Later, Crombie 

testified to a different—broader—set of criteria, stating that in order for 

a cementer to receive a bonus, he must “supervise his crew correctly,” 

“make sure they perform the job correctly,” “fill out his paperwork 

correctly,” “make sure everyone works safely,” and ensure that the crew 

is “punctual.” ROA.3119. Crest’s district managers made the decision 

whether to award or withhold bonuses to cementers. ROA.3036, 3119. A 

Crest district manager—but not the district manager who made bonus 

                                                           
9 Although Crest has not attempted to claw back Carley or Brown’s signing bonus, 

Crombie testified that Crest has a legal right to do so. ROA.3124, 3034. 
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decisions affecting Carley or Brown—testified to yet another, different, 

set of criteria:  

If they go to the job and they do the job and everything goes 

great—not necessarily great—everything goes good, like, it 

happens like it’s supposed to happen. You get to the crew. You 

get to the yard. You leave for the job. You go do the job. 

Everything is good. You come back, and everything is good. 

Then you get a bonus. 

 

ROA.3192–93, 3199–3200. The district manager testified that he might 

withhold a bonus if a cementer “forget[s] something[,]” or “pump[s] the 

wrong thing,” if “something goes wrong with the bulk driver on location,” 

or if “something is hit.” ROA.3192–93. 

Crombie agreed that it was “within [the district manager’s] 

discretion” to award or withhold bonuses. ROA.3037.10 There were 

numerous instances where Carley and Brown’s bonuses were withheld 

for arbitrary or unexplained reasons. ROA.2855–56, 3036. In some cases, 

earning a bonus was impossible because doing so required meeting the 

conflicting demands of two or more supervisors. ROA.2857. Cementers 

would often expect to receive a bonus for a certain job but not receive one. 

ROA.2981. In reality, Carley and Brown’s supervisors exercised 

                                                           
10 At the prodding of his attorney, Crombie later changed his testimony on this point, 

stating that district managers “just follow[ed] the criteria.” ROA.3119. 
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unbridled discretion to grant or withhold bonuses as they saw fit. 

ROA.2856. 

 No one disputes that cementers are well paid. However, many 

employees in the oil industry—including both exempt and nonexempt 

workers—make over $100,000 a year. ROA.3010. Crest paid its pump 

operators and bulk truck drivers time and a half for all overtime hours 

worked. ROA.2859, 3073. Because Crest treated pump operators as 

hourly, nonexempt employees, they frequently made more money than 

cementers. ROA.2983.  

J.  Crest Uniformly Misclassifies Its Cementers as Exempt 

Employees.  

 

Crest uniformly misclassified cementers as exempt from the FLSA’s 

overtime and recordkeeping requirements. ROA.3005. Crombie testified 

that he made the classification decision based solely on his experience in 

the industry and his belief that cementers were supervisors. ROA.3006, 

3008. Crombie knew that Crest’s competitors in the industry paid 

overtime to their cementers. ROA.2842, 3014. Crombie agreed that 

“Crest took no affirmative steps whatsoever to determine whether it 

could lawfully avoid paying overtime to its cementers.” ROA.3010–12.  
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II.  PROCEDURAL HISTORY. 

 Carley and Brown filed this action against Crest on October 1, 2015, 

asserting a single claim for overtime compensation under the FLSA, 29 

U.S.C. §§ 201, 207, 216(b) (2015). ROA.17, 20. The parties consented to 

proceed before Magistrate Judge David Counts for all purposes. 

ROA.1663–64. The district court denied Crest’s motion for summary 

judgment, concluding that genuine issues of material fact precluded 

judgment as a matter of law on each of Crest’s defenses. ROA.1680–83. 

 In a pretrial order, the court ruled that the statutory term 

“weigh[t]” means gross vehicle weight rating—not actual vehicle weight. 

ROA.1963. The court conceded that “the ordinary meaning of ‘weight’ … 

is the actual weight[,]” but ultimately deferred to a Department of Labor 

(“DOL”) bulletin adopting the gross vehicle weight rating interpretation. 

ROA.1963. The court found the DOL’s interpretation “reasonable because 

it leads to certainty in applying the” exemption and “it is consistent with 

the Secretary of Transportation’s statutory and regulatory framework, 

which typically relies on [gross vehicle weight rating] when referencing 

the weight of vehicles.” ROA.1963.  
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 Trial began on September 12, 2016. The court denied Crest’s Rule 

50(a) motion for judgment as a matter of law at the close of Carley and 

Brown’s case. ROA.3144. With respect to Crest’s motion for judgment as 

a matter of law on the highly compensated exemption defense, “the only 

ground asserted in Crest’s original Motion for Judgment as a Matter of 

Law related to one element … —that Plaintiffs ‘customarily and 

regularly direct the work of two or more other employees.’ ” ROA.2665. 

At the close of Crest’s case, counsel for Carley and Brown moved for 

judgment as a matter of law on the grounds that there was insufficient 

evidence to prove that Carley and Brown performed duties on vehicles 

actually weighing more than 10,000 pounds. ROA.3201–02. The court 

denied the motion. ROA.3202. 

The district court instructed the jury that Crest bore the burden of 

proof on its Motor Carrier Act exemption defense, including proving that 

Carley and Brown “exclusively performed work with vehicles weighing 

more than 10,000 pounds each workweek.” ROA.2166, 3260.  

The jury returned a verdict in favor of Carley and Brown, finding 

that Carley and Brown were not exempt under the executive, highly 

compensated, or Motor Carrier Act exemption. ROA.2164, 2167–71, 
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3300–01. The jury found that during each week of their employment 

Carley and Brown did not exclusively perform work on vehicles weighing 

10,001 pounds or more. ROA.2167–71, 3301. The jury concluded that 

Carley and Brown worked an average of 40 overtime hours per week. 

ROA.2173, 3301. The parties stipulated to damages, and the court 

entered final judgment in favor of Carley and Brown. ROA.2402, 2404. 

Crest moved for renewed judgment as a matter of law and for a new 

trial. ROA.2468, 2532.11 

The district court denied Crest’s motions. ROA.2644. The court held 

that the “jury had more than enough evidence to decide” that Carley and 

Brown drove vehicles weighing 10,000 pounds or less. ROA.2654. The 

court relied on Crest’s title and registration documents, ROA.2654–55, 

and pointed out that, “[n]otably, Crest did not produce a photographic 

copy of the door plate in discovery or at trial for the jury to see.” 

ROA.2655. On the court’s view, because “Crest relied solely on the 

testimony of its own interested witnesses to prove the applicability of the” 

                                                           
11 At this stage, Crest abandoned its earlier contention that it was entitled to 

judgment as a matter of law on the executive exemption. ROA.2468–87. 
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exemption, the jury could have easily discredited Crest’s evidence. 

ROA.2656. 

The court denied Crest’s motion on the highly compensated 

exemption on two alternative grounds. First, the court found that Crest 

waived its argument. ROA.2665. The court observed that “the only 

ground asserted in Crest’s original Motion for Judgment as a Matter of 

Law related to one element of the Highly-Compensated Employee 

Exemption—that Plaintiffs ‘customarily and regularly direct the work of 

two or more other employees.’ ” ROA.2665. The court found that “Crest 

failed to address or allege in [its] original Motion for Judgment as a 

Matter of Law that [Carley and Brown’s] primary job duties included 

performing office or non-manual work.” ROA.2665. And “[b]ecause 

Crest’s original [motion] … omitted this essential element on which Crest 

had the burden of proof,” the court found Crest’s renewed motion waived. 

ROA.2665. Second, the court concluded that even if the argument were 

not waived, the jury had sufficient evidence to reject the argument that 

Carley and Brown’s primary job duties included performing office or non-

manual work. ROA.2665–67. The court held that “the jury could have 

reasonably concluded that Plaintiffs’ primary duties included operating 
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and maintaining cementing equipment, monitoring valves, hoses, 

pumpers, and lines, helping in the setup and tearing down of equipment, 

and rigging jobs up and down.” ROA.2667. 

The district court stood by its pretrial rulings, reaffirming that (1) 

“weigh[t]” should be measured according to gross vehicle weight rating, 

ROA.2653–54, (2) Crest bore the burden of proof on the Motor Carrier 

Act exemption, ROA.2658–59, and (3) Crest’s argument that the 

exemption requires “some meaningful work for a more than insubstantial 

amount of time on vehicles weighing less than 10,001 pounds” clashes 

with the “plain language” of the statute. ROA.2659–60. Last, the court 

rejected Crest’s argument that the admission of evidence relating to 

Crest’s compliance with Department of Transportation regulations 

deprived Crest of a fair trial. ROA.2667–68. The court reasoned that the 

“testimony relates to the credibility of Crest’s assertion that the vehicles 

assigned to Plaintiffs during their employment with Crest were in fact 

commercial vehicles weighing 10,001 pounds or more.” ROA.2667.  

This appeal followed. ROA.2669.  
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SUMMARY OF THE ARGUMENT 

Crest is not entitled to judgment as a matter of law on its Motor 

Carrier Act exemption defense. The evidence presented at trial showed 

that Carley and Brown performed duties on motor vehicles weighing 

10,000 pounds or less. Crest’s own vehicle title and registration records 

showed that the trucks assigned to Carley and Brown each weighed 7,600 

pounds empty and 9,600 pounds loaded to capacity. ROA.3060–65, 3067, 

3493–96. Other evidence, including testimony that Crest did not require 

cementers to maintain records of hours worked in commercial motor 

vehicles, further supports the verdict. The jury properly disregarded the 

self-serving testimony of Crest’ executives. 

Crest’s Motor Carrier Act defense fails for an independent reason: 

the district court incorrectly conflated the statutory term “vehicle 

weigh[t]” with a vehicle’s gross vehicle weight rating. The district court’s 

interpretation conflicts with the plain language of the statute. The DOL 

has adopted the same interpretation as the district court, but the DOL’s 

position is unpersuasive and unworthy of deference. Once the exemption 

is properly construed, Carley and Brown are entitled to judgment as a 

matter of law on the Motor Carrier Act exemption because the vehicles 
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driven by Carley and Brown indisputably actually weighed less than 

10,000 pounds. 

Crest is not entitled to judgment as a matter of law on its highly 

compensated exemption defense. As a threshold matter, the district court 

did not abuse its discretion in concluding that Crest waived the 

argument. On the substance, Crest’s argument fails for several 

independent reasons. First, the evidence was sufficient for the jury to find 

that Carley and Brown’s primary duty did not include performing office 

or non-manual work. 29 C.F.R. § 541.601(d) (2015). Reasonable jurors 

could have found that Carley and Brown’s primary duty was the physical, 

manual labor of cementing. By the same token, the jury could have easily 

found that the non-manual work Carley and Brown did perform was 

ancillary to the principal duty of physically cementing wells. Moreover, 

the evidence was sufficient for the jury to conclude that Carley and 

Brown did not earn $100,000 a year on an annualized basis because the 

bonuses they received were not the sort of “nondiscretionary bonuses” 

required to invoke the exemption. See 29 C.F.R. § 541.601(b)(1) (2015). 

The evidence demonstrated that it was “within [the district manager’s] 

discretion” to award or withhold bonuses. ROA.3037. Finally, the 
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evidence was sufficient for the jury to reject Crest’s argument that Carley 

and Brown customarily and regularly engaged in exempt work. They did 

not direct the work of two or more other employees, manage the 

enterprise or a department or subdivision thereof, or perform work 

directly related to the management or general business operations of 

Crest or Crest’s customers. 

Crest is similarly not entitled to a new trial.  

For the same reasons that Crest is not entitled to judgment as a 

matter of law, Crest has not demonstrated that the jury’s verdict was 

against the great weight of the evidence. 

The district court correctly placed the burden of proof on Crest to 

demonstrate that Carley and Brown “perform[ed] duties on motor 

vehicles weighing 10,000 pounds or less.” The burden of proof accords 

with long-standing principles recognizing that the FLSA “is to be given a 

broad, liberal construction[,]” see Brennan, 478 F.2d at 1094, and the 

employer—not the employee bringing suit—bears the burden of proving 

that it is entitled to the benefit of an exemption. Mitchell, 359 U.S. at 

291. Additionally, the employer’s vastly superior access to relevant proof 

supports placing the burden on the employer. 
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The district court correctly rejected Crest’s proposed jury 

instruction stating that an employee must perform “some meaningful 

work for more than an insubstantial time with vehicles weighing 10,000 

pounds or less.” Crest’s proposed instruction conflicts with the plain 

language of the statute, which does not require the duties performed to 

be substantial or meaningful.  

Finally, the district court did not abuse its discretion by permitting 

testimony about Crest’s noncompliance with Department of 

Transportation regulations. This evidence was highly relevant to Crest’s 

Motor Carrier Act defense. Crest’s noncompliance with regulations 

governing the use of heavy-duty commercial vehicles demonstrates that 

the pickup trucks assigned to cementers were not, in fact, rated at more 

than 10,000 pounds.  

ARGUMENT 

 

I. THE DISTRICT COURT CORRECTLY CONCLUDED THAT 

CREST IS NOT ENTITLED TO JUDGMENT AS A MATTER 

OF LAW ON ITS MOTOR CARRIER ACT OR HIGHLY 

COMPENSATED EXEMPTION DEFENSE. 

 

 The district court correctly concluded that Crest is not entitled to 

judgment as a matter of law on its Motor Carrier Act or highly 

compensated employee exemption defense.  
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 A. Standard of Review. 

 

This Court reviews the denial of a renewed motion for judgment as 

a matter of law de novo, but the Court’s “standard of review with respect 

to a jury verdict is especially deferential.” Vetter v. McAtee, 850 F.3d 178, 

187 (5th Cir. 2017). “A motion for judgment as a matter of law can be 

granted if the facts and inferences point so strongly and overwhelmingly 

in favor of one party that the Court believes that reasonable people could 

not arrive at a contrary verdict.” Id. “[I]n entertaining a motion for 

judgment as a matter of law, the court must review all of the evidence in 

the record[,] … draw[ing] all reasonable inferences in favor of the 

nonmoving party.” Evans v. Ford Motor Co., 484 F.3d 329, 334 (5th Cir. 

2007). The court “may not make credibility determinations or weigh the 

evidence.” Id. The Court “must disregard evidence favorable to the 

moving party that the jury is not required to believe.” Laxton v. Gap Inc., 

333 F.3d 572, 577 (5th Cir. 2003). “The court gives credence to evidence 

supporting the moving party that is uncontradicted and unimpeached if 

that evidence comes from disinterested witnesses.” Id. 

A party who “fails to present a Rule 50(a) motion on an issue at the 

close of evidence waives both its right to present a Rule 50(b) motion after 
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judgment and its right to challenge the sufficiency of the evidence on 

appeal.” Navigant Consulting, Inc. v. Wilkinson, 508 F.3d 277, 288 (5th 

Cir. 2007). Challenges to the sufficiency of the evidence that are not 

properly preserved are reviewed under the plain error standard. Id. at 

292, 295–96. This Court is “exceedingly deferential” to the district court 

under plain error review. Id. at 296. “[I]f any evidence exists that 

supports the [jury’s] verdict, it will be upheld.” Id. at 292. 

Questions of statutory interpretation are reviewed de novo. United 

States v. Clayton, 613 F.3d 592, 595 (5th Cir. 2010). A district court’s 

finding that a party waived an argument is reviewed for abuse of 

discretion. Davis v. Fort Bend Cty., 765 F.3d 480, 487 n.1 (5th Cir. 2014); 

Allen v. Radio One of Tex. II, L.L.C., 515 F. App’x 295, 303 (5th Cir. 2013). 

B. The FLSA Is a Remedial Statute and Statutory 

Exemptions Must Be Construed Narrowly. 

 

Congress passed the FLSA with “a remedial and humanitarian 

purpose.” See Brennan, 478 F.2d at 1094. The FLSA “is to be given a 

broad, liberal construction rather than a strained, technical one in order 

to effectuate the Act’s purposes.” Id. Congress sought to achieve three 

core objectives when it enacted the FLSA: “to spread work in order to 

reduce unemployment, to discourage … a degree of overtime that might 
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impair workers’ health or safety, and to increase the welfare of low-paid 

workers.” Yi v. Sterling Collision Ctrs., Inc., 480 F.3d 505, 510 (7th Cir. 

2007); see also 29 U.S.C. § 202(a) (2015). 

The FLSA meets these objectives, in part, by requiring that “for a 

workweek longer than forty hours,” an employee working “in excess of” 

forty hours shall be compensated for those excess hours “at a rate not less 

than one and one-half times the regular rate at which he is employed.” 

29 U.S.C. § 207(a)(1) (2015). 

There are certain statutory exemptions from the FLSA’s overtime 

requirement. But courts “do not give FLSA exemptions generous 

application.” Reich v. New York, 3 F.3d 581, 586 (2d Cir. 1993). Rather, 

FLSA “exemptions are to be narrowly construed against the employers 

seeking to assert them and their application limited to those 

establishments plainly and unmistakably within their terms and spirit.” 

Arnold v. Ben Kanowsky, Inc., 361 U.S. 388, 392 (1960); McGavock v. City 

of Water Valley, 452 F.3d 423, 424 (5th Cir. 2006). The employer—not the 

employee bringing suit—bears the burden of proving that it is entitled to 

the benefit of an exemption. Mitchell, 359 U.S. at 291; Heidtman, 171 

F.3d at 1042. 
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The “determination as to whether an employee is exempt under the 

[FLSA] is primarily a question of fact which must be reviewed under the 

clearly erroneous standard.” Dalheim v. KDFW-TV, 918 F.2d 1220, 1226 

(5th Cir. 1990) (citations omitted). The ultimate question of whether an 

employee is exempt is a question of law. Id. “That ultimate 

determination, however, relies on many factual determinations that 

[must] be resolved by a jury.” Singer v. City of Waco, 324 F.3d 813, 818 

(5th Cir. 2003). “[F]indings of historical fact” and “inferences drawn from 

historical facts” are both “fact findings, reviewed for clear error.” 

Dalheim, 918 F.2d at 1226. For example, “identifying [an] employee[’]s[] 

primary duties,” “deciding if [she] exercised independent judgment and 

discretion,” and determining “the amount of time the employee devotes 

to particular duties, as well as the significance of those duties” are all fact 

questions reviewed for clear error. Id.; Dewan, 858 F.3d at 334–35. 

C. Crest Is Not Entitled to Judgment as a Matter of Law 

on The Motor Carrier Act Exemption. 

 

 The Motor Carrier Act provides one such exemption from the 

FLSA’s overtime requirement. But for the reasons explained here, the 

district court correctly concluded that Crest is not entitled to judgment 

as a matter of law on the exemption.  
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(1) The Motor Carrier Act and Technical Corrections 

Act. 

 

Under the Motor Carrier Act exemption, the FLSA’s overtime 

requirement does not apply to “any employee with respect to whom the 

Secretary of Transportation has power to establish qualifications and 

maximum hours of service pursuant to the provisions of section 31502 of 

Title 49.” 29 U.S.C. § 213(b)(1) (2015). Section 31502 of Title 49, in turn, 

provides that the “Secretary of Transportation may prescribe 

requirements for qualifications and maximum hours of service of 

employees of … a motor carrier ….” 49 U.S.C. § 31502(b)(1) (2015).  

Prior to 2005, “motor carrier” was defined as “a person providing 

motor vehicle transportation for compensation.” 49 U.S.C. § 13102(12) 

(2004). In a series of decisions, the Supreme Court limited the reach of 

the Motor Carrier Act, and therefore the FLSA’s Motor Carrier Act 

exemption, to employees who “engage in activities of a character directly 

affecting the safety of operation of motor vehicles in the transportation 

on the public highways of passengers or property in interstate or foreign 

commerce.” See Allen v. Coil Tubing Servs., L.L.C. (Coil Tubing Servs. 

II), 755 F.3d 279, 283 (5th Cir. 2014); 29 C.F.R. § 782.2(a) (2015); United 
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States v. Am. Trucking Ass’ns, 310 U.S. 534, 552 (1940); Levinson v. 

Spector Motor Serv., 330 U.S. 649, 685 (1947). 

In 2005, Congress enacted the Safe, Accountable, Flexible, Efficient 

Transportation Equity Act: A Legacy for Users (“SAFETEA-LU”). 

SAFETEA-LU, Pub. L. No. 109–59, 119 Stat. 1144 (2005). The Act 

amended the definition of “motor carrier” to mean “a person providing 

commercial motor vehicle … transportation for compensation.” 49 U.S.C. 

§ 13102(14) (2005) (emphasis added). The term “commercial motor 

vehicle” was defined, in part, as a “vehicle [with] a gross vehicle rating or 

gross vehicle weight of at least 10,001 pounds, whichever is greater.” Id. 

§ 31132(1)(A) (2005). After the enactment of the SAFETEA-LU, a 

vehicle’s “gross vehicle rating” and “gross vehicle weight” “became … key 

factor[s] [in determining] whether an entity would be categorized as a 

DOT-regulated ‘motor carrier[.]’ ” Coil Tubing Servs. I, 846 F. Supp. 2d 

at 691. 

Congress amended the statutory scheme again in 2008 when it 

enacted the SAFETEA-LU Technical Corrections Act of 2008 (“Technical 

Corrections Act”). See Technical Corrections Act, Pub. L. No. 110–244, § 

306(c)(3), 122 Stat. 1572 (codified at 29 U.S.C. § 207 note (Applicability; 
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Liability of Employers)). The Technical Corrections Act adopted the pre-

SAFETEA-LU definition of “motor carrier,” once again defining the term 

as “a person providing motor vehicle transportation for compensation.” 

Id. § 305(b); 49 U.S.C. § 31501(2) (2015); 49 U.S.C. § 13102(14) (2015). 

The legislative change thus effectively restored the Secretary of 

Transportation’s regulatory authority to its pre-SAFETEA-LU scope. 

Coil Tubing Servs. I, 846 F. Supp. 2d at 692. But the Technical 

Corrections Act also added a new provision, which provides that “section 

7 of the [FLSA] (29 U.S.C. 207) shall apply to a covered employee 

notwithstanding section 13(b)(1) of that Act.” Technical Corrections Act 

§ 306(a). The Act defines “covered employee” as follows: 

In this section, the term “covered employee” means an 

individual— 

 

 (1) who is employed by a motor carrier … ; 

 

 (2) whose work, in whole or in part, is defined— 

 

(A) as that of a driver, driver’s helper, loader, or 

mechanic; and 

 

(B) as affecting the safety of operation of motor 

vehicles weighing 10,000 pounds or less in 

transportation on public highways in interstate or 

foreign commerce, except vehicles [not relevant 

here] … ; and 
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(3) who performs duties on motor vehicles weighing 

10,000 pounds or less. 

 

Id. § 306(c). “This change … narrowed the range of employees who were 

covered by the [FLSA’s] MCA Exemption.” Coil Tubing Servs. I, 846 F. 

Supp. 2d at 692 (citations omitted). 

In 2010, the DOL’s Wage and Hour Division issued a field 

assistance bulletin addressing the legislative changes. Wage & Hour 

Div., U.S. Dep’t of Labor, Field Assistance Bulletin No. 2010-2 (Nov. 4, 

2010), https://www.dol.gov/whd/FieldBulletins/FAB2010_2.pdf. The 

bulletin clarified that “an employee who performs [work] involving 

[motor vehicles weighing 10,000 pounds or less] for the entire week or 

part of the week must receive overtime pay for hours worked over 40 in 

that workweek.” Id. at 2. The bulletin also stated, without further 

discussion, that “[f]or enforcement purposes, … [the Division] will 

continue to use the gross vehicle weight rating (GVWR) or gross 

combined vehicle weight rating in the event that the vehicle is pulling a 

trailer.” Id.  
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 (2) The evidence was sufficient for the jury to 

conclude that Carley and Brown performed 

duties on motor vehicles weighing 10,000 pounds 

or less. 

 

Here, the parties stipulated to each element of the Motor Carrier 

Act exemption defense except the last: whether Carley and Brown 

performed duties on motor vehicles weighing 10,000 pounds or less. 

ROA.1980–81, 3238–40, 3259–60. The evidence presented at trial 

confirms that they did.  

Crest’s own vehicle title and registration records showed that the 

trucks assigned to Carley and Brown weighed 7,600 pounds empty and 

9,600 pounds loaded to capacity. ROA.3060–65, 3067, 3493–96. Crombie 

admitted these documents should contain “accurate information.” 

ROA.3064. Crest’s policy of requiring drivers of “commercial motor 

vehicles”—defined by federal law as vehicles with a gross vehicle weight 

rating exceeding 10,000 pounds12—to keep written, daily records of their 

hours of service also supported the verdict. ROA.3053–54, 3073. The 

undisputed fact that Crest’s cementers were not required to, and did not, 

log their hours of service shows that Crest knew and understood that 

                                                           
12 See 49 U.S.C. § 31301(4)(A) (2015); 49 C.F.R. §§ 390.5, 395.3, 395.11 (2015). 
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cementers did not drive vehicles rated at more than 10,000 pounds. 

ROA.2862, 2864, 2987, 3054–55. Similarly, Carley’s testimony that he 

drove an F-250, and Crest’s own job logs, which showed that Carley and 

Brown sometimes drove trucks other than the ones assigned to them, 

both support the verdict. ROA.2876, 3067–68, 3505, 3702, 3759. In 

addition, Crombie’s testimony that he did not know the gross vehicle 

weight rating of Crest’s trucks or rely on vehicle weight in classifying 

cementers further supports the verdict. ROA.3006, 3008, 3130. The jury 

could infer from this evidence that Crest never relied on vehicle weight 

in classifying its cementers because the vehicles were not, in fact, rated 

at more than 10,000 pounds.  

Moreover, the jury was well within its rights to reject the self-

serving testimony of Crest’s “own interested witnesses.” ROA.2656; 

Laxton, 333 F.3d at 577. The jury was free to draw a negative inference 

from the fact that “Crest did not produce a photographic copy of the door 

plate in discovery or at trial for the jury to see.” ROA.2655. Further, 

testimony about Crest’s executives looking at the door plate and speaking 

to Ford’s representatives about the vehicles’ gross vehicle weight ratings 

should never have been admitted in the first place. See supra Statement 
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of the Case § I.H n.7, 8 (explaining that the admission of these pieces of 

evidence violated the best evidence rule and rule against hearsay). And 

for the same reason that the Rules of Evidence forbid such evidence—it 

is fundamentally unreliable—the jury was free to reject it.  

 (3) The district court incorrectly interpreted the 

term “weigh[t]” to mean gross vehicle weight 

rating; once that error is corrected, Carley and 

Brown are entitled to judgment as a matter of law 

on the Motor Carrier Act exemption. 

 

Crest’s motion for judgment as a matter of law on the Motor Carrier 

Act exemption fails for an independent reason.13 The district court 

misinterpreted the exemption by defining the statutory term “weigh[t]” 

as the vehicle’s “gross vehicle weight rating.” ROA.2166. This 

interpretation is incorrect. Once the statute is properly construed, Carley 

and Brown are entitled to judgment as a matter of law because the 

vehicles driven by Carley and Brown indisputably actually weighed 

10,000 pounds or less.  

 

 

                                                           
13 This Court may affirm the district court’s judgment on any grounds supported in 

the record, even on grounds not relied upon by the district court. Gooden v. Crain, 

353 F. App’x 885, 889 (5th Cir. 2009). 
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a) “Weigh[t]” means actual, unloaded weight, 

not gross vehicle weight rating. 

 

All applicable principles of statutory interpretation demonstrate 

that the phrase “vehicles weighing,” Technical Corrections Act 

§ 306(c)(3), means the actual, unloaded weight of the vehicle, not gross 

vehicle weight rating. The plain language of the words admits no other 

possible result. See Weight, 20 The Oxford English Dictionary (2d ed. 

1989) (defining “weight” as “[t]he amount that something weighs; the 

quantity of a portion of matter as measured by the amount of its 

downward force due to gravitation; the amount of resistance offed by a 

body to forces tending to raise it.”). Indeed, no reasonable speaker would 

ever say, “Steve weighs 400 pounds” to convey the point that Steve’s mass 

is equal to 200 pounds but he can carry an additional 200 pounds on his 

back. Substitute “horse,” “wagon,” “basket,” “vehicle,” or any other noun 

and the same point holds equally true. “The ordinary-meaning rule is the 

most fundamental semantic rule of interpretation,” and it applies in full 

force here. See Antonin Scalia & Bryan A. Garner, Reading Law: The 

Interpretation of Legal Texts, 69 (2012); Garcia v. W. Waste Servs., Inc., 

969 F. Supp. 2d 1252, 1258 (D. Idaho 2013) (applying the “ordinary 

meaning” of weight instead of the gross vehicle weight rating because the 
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statute is “not ambiguous”); Glanville v. Dupar, Inc., No. H-08-2537, 2009 

WL 3255292, at *8 (S.D. Tex. Sept. 25, 2009) (same). 

Contextual clues contained in the statute further support the 

result. When Congress passed the Technical Corrections Act in 2008, it 

explicitly rejected the prior statutory standard, which looked to whether 

a “vehicle has a gross vehicle rating or gross vehicle weight of at least 

10,001 pounds, whichever is greater.” 49 U.S.C. §§ 13102(14), 

31132(1)(A) (2005). Instead, Congress chose to draw the line at “vehicles 

weighing 10,000 pounds or less.” Technical Corrections Act § 306(c)(3). 

Interpreting the word “weighing” to mean “gross vehicle rating” or “gross 

vehicle weight” would imply that Congress specifically changed the 

language of the statute while intending to retain the precise meaning of 

the provisions it struck. Such a reading is not permissible. See United 

States v. Fausto, 484 U.S. 439, 453 (1988) (“[I]t can be strongly presumed 

that Congress will specifically address language on the statute books that 

it wishes to change.”); Garcia, 969 F. Supp. 2d at 1258 (“When Congress 

enacted the TCA, it had the language of the SAFETEA-LU before it, and 

chose not to rely upon GVWR or GCWR to measure a vehicle’s weight for 

purposes of the TCA exception.”). 

      Case: 17-50226      Document: 00514137996     Page: 73     Date Filed: 08/30/2017



56 
 

Other statutory provisions demonstrate that Congress knows how 

to say—and does say—exactly what it means in this area. Dozens of 

federal statutes regulate vehicles explicitly according to their gross 

vehicle weight rating. See, e.g., 26 U.S.C. §§ 30B, 30D; 42 U.S.C. §§ 6374, 

7521, 7541, 7582–86, 16104 (2015); 49 U.S.C. §§ 30102, 30117, 30127, 

30128, 31139, 31101, 31132, 31301, 31316, 32304, 32901, 32908, 33101 

(2015). Many of these statutes are phrased in terms similar to the 

Technical Corrections Act. For example, 42 U.S.C. § 7586(f)(2)(B) 

regulates tax credits by reference to “vehicles weighing up to 8,500 lbs. 

GVWR.” Construing the word “weighing” to mean gross vehicle weight 

rating would render the statutory term “GVWR” entirely superfluous. See 

Bilski v. Kappos, 561 U.S. 593, 607–08 (2010) (applying the “canon 

against interpreting any statutory provision in a manner that would 

render another provision superfluous[,]” a principle of statutory 

interpretation that “applies to interpreting any two provisions in the U.S. 

Code, even when Congress enacted the provisions at different times”). 

Other statutory provisions explicitly regulate according to “gross vehicle 

weight.” See, e.g., 15 U.S.C. § 2821 (2015); 26 U.S.C. §§ 179, 4051 (2015); 

42 U.S.C. §§ 13258, 16091–91a, 16152 (2015); 49 U.S.C. §§ 31301, 31307 
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(2015). Yet, in enacting the Technical Corrections Act, Congress rejected 

this common formulation as well. These provisions all “reflect[] [a] 

practical experience in the interpretation of statutes: [that] a legislative 

body generally uses a particular word with a consistent meaning in a 

given context.” Erlenbaugh v. United States, 409 U.S. 239, 243–44 (1972) 

(quoting United States v. Stewart, 311 U.S. 60, 64 (1940)). 

Finally, the district court’s interpretive choice violates the FLSA’s 

core background interpretive principle: that the Act “is to be given a 

broad, liberal construction[,]” Brennan, 478 F.2d at 1094, and 

“exemptions are to be narrowly construed against the employers seeking 

to assert them ….” See Arnold, 361 U.S. at 392; Garcia, 969 F. Supp. 2d 

at 1259 (reasoning that interpreting “weigh[t]” to mean “gross vehicle 

weight rating” would run afoul of the court’s obligation to “construe the 

TCA exception to apply to the furthest reaches consistent with 

Congressional direction”). 

Against this backdrop, the district court rejected the “ordinary 

meaning” of the word “weigh[t]” and deferred to the DOL’s interpretation. 

ROA.1963. But the DOL’s interpretation is unworthy of deference 
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because it clashes with the statute’s plain meaning and lacks the power 

to persuade.  

As a threshold matter, the district court did not apply any 

recognizable deference doctrine. The court appeared to apply the second 

half of the well-worn standard articulated in Chevron, U.S.A., Inc. v. 

NRDC, Inc., 467 U.S. 837, 842–43 (1984), holding that the DOL’s 

interpretation was “reasonable[.]” ROA.1963. But Chevron deference is 

inappropriate here. “[A]dministrative implementation of a particular 

statutory provision qualifies for Chevron deference when it appears that 

Congress delegated authority to the agency generally to make rules 

carrying the force of law, and that the agency interpretation claiming 

deference was promulgated in the exercise of that authority.” United 

States v. Mead Corp., 533 U.S. 218, 226–27 (2001). Neither criterion is 

satisfied here. In contrast to other parts of the FLSA, e.g., 29 U.S.C. § 

213(a)(1) (2015), in this instance, Congress never delegated to the DOL 

the authority to define and delimit the meaning of the term “weighing.” 

And the DOL did not intend to “exercise” any “authority” to “make rules 

carrying the force of law” when it published its bulletin. The DOL’s 

bulletin is a paradigmatic example of an interpretive rule, “issued by an 
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agency to advise the public of the agency’s construction of the statutes 

and rules which it administers.” See Perez v. Mort. Bankers Ass’n, 135 S. 

Ct. 1199, 1204 (2015) (quoting Shalala v. Guernsey Memorial Hosp., 514 

U.S. 87, 99 (1995)). Interpretive rules “do not have the force and effect of 

law and are not accorded that weight in the adjudicatory process.” Id. 

Rather, “[i]nterpretive bulletins[,]” including bulletins “from the 

Department of Labor” receive “Skidmore deference[.]” Humana Health 

Plan, Inc. v. Nguyen, 785 F.3d 1023, 1027 (5th Cir. 2015). Properly 

framed, the degree of deference owed to the DOL’s bulletin depends on 

“the thoroughness evident in [the agency’s] consideration, the validity of 

its reasoning, its consistency with earlier and later pronouncements, and 

all those factors which give it power to persuade, if lacking power to 

control.” Baylor Cty. Hosp. Dist. v. Price, 850 F.3d 257, 261 (5th Cir. 2017) 

(quoting Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)). 

The DOL’s interpretation is not persuasive. The DOL’s bulletin 

conflicts with the plain and ordinary meaning of the statute and contains 

no reasoning whatsoever supporting its interpretation. Indeed, the 

agency’s unsupported conclusion that it “will continue to use the gross 

vehicle weight rating” most likely reflects regulatory inertia rather than 
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considered agency decision-making. The district court accepted the 

DOL’s interpretation because “it leads to certainty in applying the” 

exemption. ROA.1963. But achieving administrative convenience is not a 

valid mode of statutory interpretation. And, in any event, following the 

statute’s ordinary meaning will not lead to uncertainty; employers need 

only weigh their empty, unloaded vehicles to determine if they satisfy the 

exemption. Finally, the district court accepted the DOL’s interpretation 

because “it is consistent with the Secretary of Transportation’s statutory 

and regulatory framework, which typically relies on [gross vehicle weight 

rating] when referencing the weight of vehicles.” ROA.1963. But this 

reasoning is equally flawed. The Secretary of Transportation’s statutory 

and regulatory framework is based on statutes and regulations explicitly 

regulating gross vehicle weight rating. See, e.g., 49 U.S.C. § 31301(4)(A) 

(2015); 49 C.F.R. §§ 390.5, 395.3, .11 (2015). A desire to harmonize two 

statutory schemes, while laudable, cannot override the plain language of 

two different statutory commands. As the Third Circuit aptly 

summarized, “[n]either history nor policy … can overcome an express 

change to the statutory scheme.” McMaster v. E. Armored Servs., Inc., 

780 F.3d 167, 171–72 (3d Cir. 2015). 
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b) Once the exemption is properly construed, 

Carley and Brown are entitled to judgment 

as a matter of law. 

 

Once the exemption is properly construed, Carley and Brown are 

entitled to judgment as a matter of law on Crest’s Motor Carrier Act 

exemption defense because there is no evidence that they exclusively 

drove vehicles actually weighing more than 10,000 pounds.  

Crest’s own vehicle title and registration records showed that the 

trucks assigned to Carley and Brown each weighed 7,600 pounds empty. 

ROA.3060–65, 3067, 3493–96. Crest never weighed the vehicles assigned 

to Carley or Brown, ROA.3130, and Crombie testified that the trucks 

assigned to cementers actually weighed less than 10,000 pounds. 

ROA.3056.  

In light of this evidence, no reasonable juror could have found that 

Carley and Brown performed work each week exclusively on vehicles 

actually weighing more than 10,000 pounds.  

D. Crest Is Not Entitled to Judgment as a Matter of Law 

on The Highly Compensated Exemption. 

 

The district court also correctly rejected Crest’s argument that it 

was entitled to judgment as a matter of law on the FLSA’s highly 

compensated exemption. The district court did not abuse its discretion in 
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concluding that Crest waived the argument by failing to raise essential 

elements of its defense in its Rule 50(a) motion. On the merits, the district 

court correctly concluded that the jury acted reasonably in finding that 

Carley’s and Brown’s primary duty was the physical act of cementing 

wells—not executive or administrative work.  

(1) The highly compensated exemption. 

 

 The highly compensated exemption is a creature of regulation 

drawn from the FLSA’s exemption of workers “employed in a bona fide 

executive, administrative, or professional capacity.” 29 U.S.C. § 213(a)(1) 

(2015). 

Congress has never defined the terms “executive,” “administrative,” 

or “professional.” In this instance, however, Congress granted the 

Secretary of Labor authority to “defin[e] and delimi[t]” the scope of the 

exemptions. Id. Because of Congress’ broad delegation of rulemaking 

authority, the regulations issued by the Secretary have the binding effect 

of law. See Batterton v. Francis, 432 U.S. 416, 425 n.9 (1977).  

The DOL’s highly compensated exemption regulation provides that 

“[a]n employee with total annual compensation of at least $100,000” is 

deemed “exempt under section 13(a)(1) of the Act if the employee 
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customarily and regularly performs any one or more of the exempt duties 

or responsibilities of an executive, administrative or professional 

employee identified in subparts B, C or D of this part.” 29 C.F.R. § 

541.601(a) (2015).14  

In this appeal, Crest argues that Carley and Brown customarily 

and regularly performed three exempt executive and administrative 

duties. They are: (1) “direct[ing] the work of two or more other 

employees,” (2) engaging in the “management of the enterprise or a 

department or subdivision thereof,” and (3) “performing work directly 

related to the management or general business operations of Crest or 

Crest’s customers.” See 29 C.F.R. §§ 541.100, .201, .202, .601 (2015). 

“Total annual compensation” “may also include commissions, 

nondiscretionary bonuses and other nondiscretionary compensation[.]” 

Id. § 541.601(b)(1) (2015). “An employee who does not work a full year … 

may qualify for [the] exemption … if the employee receives a pro rata 

                                                           
14 The DOL issued new regulations in 2016 substantially revising the white-collar 

exemptions, including the highly compensated exemption. See Defining and 

Delimiting the Exemptions for Executive, Administrative, Professional, Outside 

Sales and Computer Employees, 81 Fed. Reg. 32,391, 32,550 (May 23, 2016). Because 

the relevant conduct in this case predates the new regulations, the old regulations 

apply here.  
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portion of [$100,000] based upon the number of weeks that the employee 

… has been employed.” Id. § 541.601(b)(3) (2015). 

The exemption “applies only to employees whose primary duty 

includes performing office or non-manual work.” Id. § 541.601(d) (2015). 

Thus, for example, non-management production-line workers 

and non-management employees in maintenance, 

construction and similar occupations such as carpenters, 

electricians, mechanics, plumbers, iron workers, craftsmen, 

operating engineers, longshoremen, construction workers, 

laborers and other employees who perform work involving 

repetitive operations with their hands, physical skill and 

energy are not exempt under this section no matter how 

highly paid they might be. 

 

Id.  

“Primary duty” means “the principal, main, major or most 

important duty that the employee performs … with the major emphasis 

on the character of the employee’s job as a whole.” 29 C.F.R. § 541.700 

(2015). “Customarily and regularly” is defined as “a frequency that must 

be greater than occasional but which, of course, may be less than 

constant.” Id. § 541.701 (2015). 
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(2) The district court did not abuse its discretion in 

finding that Crest waived its highly compensated 

exemption defense. 

 

As a threshold matter, the district court did not abuse its discretion 

in concluding that Crest waived its sufficiency of the evidence challenge 

on the highly compensated exemption by failing to raise several 

arguments in its Rule 50(a) motion.  

The district court was correct in its assessment that “the only 

ground asserted in Crest’s original Motion for Judgment as a Matter of 

Law related to one element of the Highly-Compensated Employee 

Exemption—that Plaintiffs ‘customarily and regularly direct the work of 

two or more other employees.’ ” ROA.2665. In particular, “Crest failed to 

address or allege in [its] original Motion for Judgment as a Matter of Law 

that [Carley and Brown’s] primary job duties included performing office 

or non-manual work.” ROA.2665. By the same logic, Crest failed to raise 

two additional points that it presses here: that Carley and Brown 

engaged in the “management of the enterprise or a department or 

subdivision thereof,” and “perform[ed] work directly related to the 

management or general business operations of Crest or Crest’s 
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customers.” (The last point is raised for the first time on appeal.) See 29 

C.F.R. §§ 541.100, .201, .202, .601 (2015). 

These three arguments must be reviewed under the plain error 

standard and rejected “if any evidence exists that supports the [jury’s] 

verdict.” Navigant Consulting, Inc., 508 F.3d at 292, 295–96. 

(3) The evidence was sufficient for the jury to 

conclude that Carley and Brown’s primary duty 

did not include office or non-manual work. 

 

On the merits, the evidence was sufficient for the jury to find that 

Carley and Brown’s primary duty did not include performing office or 

non-manual work. 29 C.F.R. § 541.601(d) (2015). 

The evidence that cementers principally engaged in manual labor 

was overwhelming. Carley and Brown wore hard hats, safety glasses, fire 

retardant clothing, gloves, and steel-toe boots on the job. ROA.2853, 

2926, 3021–22. They drove pickup trucks to job sites. ROA.2800, 2958, 

2970, 3004, 3021, 3072–73. They hooked up water sources using 

sledgehammers and wrenches. ROA.2803–06. They tested water and 

loaded the cement plug into the cement head. ROA.2806–07. They moved 

heavy equipment to the rig floor and established the wellhead connection, 

sometimes strapped to a rope and hoisted up to 20 feet in the air. 
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ROA.2843–45. They pressure-tested the lines and circulated the well, 

used a three-and-a-half-foot long valve bar to open and close valves, and 

manipulated pump controls to adjust the pressure and flow rate. 

ROA.2812–16. They mixed, weighed, and pumped cement. ROA.2817–20. 

They resolved a wide range of mechanical problems with the cementing 

equipment. ROA.2820–27, 2844, 2921, 2925. They manipulated the 

valves on the cement head to drop the plug and pumped water into the 

well. ROA.2821, 2827–34, 2844, 2847, 2921. They cleaned up and put 

away equipment. ROA.2936–38. These tasks were physically demanding 

and “danger[ous].” ROA.2854. 

This evidence was sufficient for the jury to find that Carley and 

Brown’s primary duty—“the principal, main, major or most important 

duty that [cementers] perform[,]” 29 C.F.R. § 541.700 (2015)—was the 

physical, manual work of cementing. By the same token, the jury could 

easily conclude that the non-manual work Carley and Brown did 

perform—for example, attending safety meetings and filling out 

paperwork—was ancillary to the principal duty of physically cementing 

wells. Many of the workers cited by the regulations as examples of 

nonexempt manual laborers also engage in similar ancillary non-manual 
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tasks. “[C]arpenters, electricians, mechanics, plumbers, … craftsmen, 

operating engineers, … [and] construction workers” participate in safety 

meetings, fill out work orders and invoices, and draft incident and injury 

reports, among other tasks. Id. § 541.601(d) (2015). But, as here, such 

non-manual tasks are not part of the worker’s primary duty. Any other 

reading would improperly recast innumerable manual laborers as white-

collar employees, undermining the FLSA’s central aim of discouraging “a 

degree of overtime that might impair workers’ health or safety[.]” Yi, 480 

F.3d at 510; 29 U.S.C. § 202(a) (2015). Cementers’ pay relative to that of 

other workers reinforces the same result. In defining primary duty, the 

regulations look to “the relationship between the employee’s salary and 

the wages paid to other employees for the kind of nonexempt work 

performed by the employee.” 29 C.F.R. § 541.700(a) (2015). At Crest, 

pump operators—manual laborers who worked side by side with 

cementers—frequently made more money than cementers, reinforcing 

the manual character of cementers’ principal work. ROA.2983. 

The jury’s verdict here is broadly in accord with other decisions 

holding that an employee’s primary duty did not include office or non-

manual work. See Christenberry v. Rental Tools, Inc., 655 F. Supp. 374, 
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377 (E.D. La. 1987), aff’d, 851 F.2d 1419 (5th Cir. 1988) (finding that an 

inventory clerk did not have office or non-manual work as a primary 

duty); Morrison v. Cty. of Fairfax, 826 F.3d 758 (4th Cir. 2016) 

(concluding that fire captains had a primary duty of firefighting and 

emergency aid, which did not include office or non-manual work); Galvan 

v. FTS Int’l Servs., LLC, No. MO:16-CV-00147-RAJ, 2017 WL 1284794, 

at *4 (W.D. Tex. Mar. 21, 2017) (finding that fact issues precluded 

summary judgment on whether an oil field “Service Supervisor” had a 

primary duty including office or non-manual work); Guyton v. Legacy 

Pressure Control, No. 5:15-cv-1075-RCL, 2017 WL 244868, at *4 (W.D. 

Tex. Jan. 18, 2017) (same); Ferrara v. 4JLJ, LLC, 150 F. Supp. 3d 813 

(S.D. Tex. 2016) (same); Carson v. City of Los Angeles, No. CV 15-7057-

JFW, 2016 WL 7647681, at *8 (C.D. Cal. Sept. 22, 2016); Zubair v. Entech 

Eng’g P.C., 808 F. Supp. 2d 592, 600 (S.D.N.Y. 2011); Sarviss v. Gen. 

Dynamics Info. Tech., Inc., 663 F. Supp. 2d 883, 896 (C.D. Cal. 2009). 

(4) The evidence was sufficient for the jury to 

conclude that Carley and Brown did not earn 

annual compensation of at least $100,000. 

 

Moreover, the evidence was sufficient for the jury to conclude that 

Carley and Brown did not earn $100,000 a year on an annualized basis.  
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First, there is no legal basis to count the unearned portions of the 

$5,000 signing bonuses Crest paid to both Carley and Brown because 

those bonuses were loans, not compensation. ROA.3025, 3028, 3030–31, 

3436, 3438.  

Second, the bonuses received by Carley and Brown were not the sort 

of “nondiscretionary bonuses” required to invoke the exemption. See 29 

C.F.R. § 541.601(b)(1) (2015). As courts have recognized, “[t]he jury … 

must resolve … contradictory evidence concerning the discretionary 

nature of [an employer]’s bonuses.” Galvan, 2017 WL 3012651, at *2. 

Crest did not maintain any written criteria for awarding bonuses, and 

those bonuses were awarded—or withheld—at the discretion of the 

district managers. ROA.3036–37. At trial, Crest’s witnesses could not 

muster anything approaching a consistent set of criteria for awarding 

bonuses. ROA.3036, 3119, 3192–93, 3199–3200. And there were 

numerous instances where Carley and Brown’s bonuses were withheld 

for arbitrary or unexplained reasons. ROA.2855–57, 3036. 
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 (5) The evidence was sufficient for the jury to 

conclude that Carley and Brown did not perform 

exempt executive or administrative duties. 

 

Finally, the evidence was sufficient for the jury to reject Crest’s 

argument that Carley and Brown customarily and regularly engaged in 

exempt executive or administrative work. 

The jury was not compelled to conclude that Carley and Brown 

customarily and regularly directed the work of two or more employees. 

The determination of “[w]hether an employee” engages in “management 

is a fact-sensitive inquiry” best resolved by the jury. Vela v. City of 

Houston, 276 F.3d 659, 677 (5th Cir. 2001). 

Here, the evidence easily establishes that cementers such as Carley 

and Brown do not direct the work of subordinate employees. Cementers 

have no authority to hire or fire other employees. ROA.2849, 3017–18, 

3126. Cementers do not apportion work among other employees. 

ROA.2850. They do not discipline other employees. ROA.2852, 2898, 

3018, 3072, 3074, 3079–80. If cementers experience a problem on the job, 

they are expected to take their complaints to management. ROA.2902, 

2964, 2987, 3018. They play no role whatsoever in resolving internal 

complaints or grievances. ROA.2849. 

      Case: 17-50226      Document: 00514137996     Page: 89     Date Filed: 08/30/2017



72 
 

Many of the bulk truck drivers working on cement crews were 

independent contractors, undermining any argument that cementers 

directed the work of other Crest employees. ROA.2853. Additionally, the 

evidence showed that the day-to-day supervision of the cement crews was 

undertaken by Crest’s field service supervisors and quality assurance 

personnel—not cementers. ROA.2926, 2928–30, 3076.  

For similar reasons, the jury was not required to find that Carley 

and Brown customarily and regularly managed the enterprise or a 

subdivision thereof.  

Carley and Brown did not manage any department at Crest. 

ROA.2851. Crombie testified that he did not consider cementers to be 

part of Crest’s upper management. ROA.3006. Cementers did not attend 

management meetings. ROA.3008. In short, cementers worked as 

members of cementing crews. They did not manage Crest or any 

cognizable department.  

Finally, the jury was not required to find that Carley and Brown 

customarily and regularly performed administrative work directly 

related to the management or general business operations of Crest or 

Crest’s customers.  
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As this Court has explained, this element of the administrative 

exemption requires distinguishing “between those employees whose 

primary duty is administering the business affairs of the enterprise [and] 

those whose primary duty is producing the commodity or commodities, 

whether goods or services, that the enterprise exists to produce and 

market.” Dalheim, 918 F.2d at 1230. Put another way, the administrative 

exemption requires that “the employee engage[] in ‘running the business 

itself or determining its overall course or policies,’ not just in the day-to-

day carrying out of its business’ affairs.” Bothell v. Phase Metrics, Inc., 

299 F.3d 1120, 1125 (9th Cir. 2002) (quoting Bratt v. Cty. of Los Angeles, 

912 F.2d 1066, 1068 (9th Cir. 1990)). 

To state the legal test is to resolve its application here. Cementers, 

including Carley and Brown, in no way engage in “running the business 

itself or determining its overall course or policies”—with respect to either 

Crest or Crest’s customers. Rather, they directly produce the service—

cementing—that the enterprise exists to produce and market. Dalheim, 

918 F.2d at 1230.  
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II. THE DISTRICT COURT CORRECTLY CONCLUDED THAT 

CREST IS NOT ENTITLED TO A NEW TRIAL. 

 

 The district court did not abuse its discretion in denying Crest’s 

motion for a new trial. 

 A. Standard of Review. 

 

A district court’s ruling on a motion for a new trial is reviewed for 

an abuse of discretion. United States v. Piazza, 647 F.3d 559, 564 (5th 

Cir. 2011). “When the district court has denied, rather than granted, such 

a motion, [this Court’s] review is particularly limited ….” Streamline 

Prod. Sys., Inc. v. Streamline Mfg., Inc., 851 F.3d 440, 450 (5th Cir. 2017). 

“A [district] court should not grant a new trial on evidentiary 

grounds unless the verdict is against the great weight of the evidence.” 

Whitehead v. Food Max of Miss., Inc., 163 F.3d 265, 269 (5th Cir. 1998). 

The denial of a motion for a new trial “will be affirmed unless, on appeal, 

the party that was the movant in [the] district court makes a ‘clear 

showing’ of ‘an absolute absence of evidence to support the jury’s verdict 

….’ ” Id. (quoting Hidden Oaks Ltd. v. City of Austin, 138 F.3d 1036, 1049 

(5th Cir. 1998)). 

This Court reviews the district court’s jury instructions for an abuse 

of discretion and reverses when both “the charge as a whole leaves [the 
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Court] with substantial and ineradicable doubt whether the jury has 

been properly guided in its deliberations and the challenged instruction 

… affected the outcome of the case.” Jowers v. Lincoln Elec. Co., 617 F.3d 

346, 352 (5th Cir. 2010). The district court’s “evidentiary rulings are 

affirmed unless the district court abused its discretion and a substantial 

right of the complaining party was affected.” Kanida v. Gulf Coast Med. 

Pers. LP, 363 F.3d 568, 581 (5th Cir. 2004). 

B. The Verdict Was Not Against the Great Weight of the 

Evidence. 

 

The jury’s verdict was not against the great weight of the evidence. 

For the sake of brevity, the evidence supporting the verdict is not recited 

again here, because the arguments are identical to those made earlier 

explaining why Crest is not entitled to judgment as a matter of law on its 

exemption defenses. See supra Argument § I.15  

 

 

                                                           
15 Similarly, here, Crest has waived its argument that the verdict is against the 

weight of the evidence with respect to the issues it failed to raise in its Rule 50(a) 

motion. Those arguments are reviewed here only for plain error. See Colonial Penn 

Ins. v. Mkt. Planners Ins. Agency Inc., 157 F.3d 1032, 1036 n.3 (5th Cir. 1998); Tilmon 

v. Prator, 368 F.3d 521, 524 (5th Cir. 2004). 
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C. The District Court’s Instruction Placing the Burden of 

Proving the Motor Carrier Act Exemption on Crest Was 

Correct and Did Not Warrant a New Trial. 

 

 The district court’s jury instruction placing the burden of proof on 

Crest to demonstrate that Carley and Brown “perform[ed] duties on 

motor vehicles weighing 10,000 pounds or less,” Technical Corrections 

Act § 306(c)(3), was correct and did not warrant a new trial. 

(1) The district court correctly placed the burden of 

proving the Motor Carrier Act exemption on 

Crest. 

 

The district court correctly placed the burden of proof on Crest to 

demonstrate that Carley and Brown “perform[ed] duties on motor 

vehicles weighing 10,000 pounds or less.” Technical Corrections Act § 

306(c)(3). 

“There are no hard and fast standards governing the allocation of 

the burden of proof in every situation.” See Keyes v. Sch. Dist. No. 1, 413 

U.S. 189, 209 (1973) (quoting 9 J. Wigmore, Evidence § 2486, at 275 (3d 

ed.1940)). “The issue, rather, is merely a question of policy and fairness 

based on experience in the different situations.” Id.; J.M. Robinson, 

Norton & Co. v. Tuscaloosa Mills, 183 F. 966, 969 (5th Cir. 1911). Courts 

typically charge “the party more likely to have information relevant to 
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the facts about [the matter at issue] with the obligation to demonstrate 

[those] facts ….” Concrete Pipe & Prods. of Cal., Inc. v. Constr. Laborers 

Pension Tr., 508 U.S. 602, 626 (1993); see also Int’l Bhd. of Teamsters v. 

United States, 431 U.S. 324, 359 n.45, 97 (1977) (stating that burdens of 

proof should “conform with a party’s superior access to the proof”); 

Kenneth S. Broun et al., McCormick on Evidence § 337, at 510 (5th ed. 

1999) (“A doctrine often repeated by the courts is that where the facts 

with regard to an issue lie peculiarly in the knowledge of a party, that 

party has the burden of proving the issue.”). 

Policy and experience here counsel in favor of placing the burden of 

proof squarely on the employer. Because of its remedial character, the 

FLSA “is to be given a broad, liberal construction rather than a strained, 

technical one ….” See Brennan, 478 F.2d at 1094. Placing the burden on 

employees to prove that they performed duties on motor vehicles 

weighing 10,000 pounds or less runs directly counter to these interpretive 

principles. 

What is more, FLSA “exemptions are to be narrowly construed 

against the employers seeking to assert them ….” Arnold, 361 U.S. at 

392; McGavock, 452 F.3d at 424. And the employer bears the burden of 
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proving that it is entitled to the benefit of an exemption. Mitchell, 359 

U.S. at 291; Heidtman, 171 F.3d at 1042. Placing the burden of proof on 

the employee contravenes these principles as well. Practically speaking, 

the Technical Corrections Act “narrowed the range of employees who 

were covered by the [FLSA’s] MCA Exemption.” Coil Tubing Servs. I, 846 

F. Supp. 2d at 692 (citations omitted). It is neither fair nor wise policy to 

treat a technical modification to the contours of an FLSA exemption as 

an occasion to reorder the statute’s foundational structure on proving 

claims and defenses.  

Additionally, the employer’s vastly superior access to relevant proof 

supports placing the burden on the employer. The employer—not the 

employees—purchases and maintains company vehicles. The employer 

has privileged access to operating manuals, title and registration 

documents, and maintenance records. The employer can easily weigh its 

vehicles; employees usually cannot. Most fundamentally, the employer 

relies on vehicle weight in making classification decisions. Employees can 

fairly be charged with proving that they worked more than 40 hours in a 

given week, but placing the burden on employees’ shoulders to monitor 

and track the weight of vehicles on which they perform work would be 
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both unrealistic and unfair. See United States v. Stricklin, 591 F.2d 1112, 

1118 (5th Cir. 1979) (relying on the government’s superior access to proof 

in allocating the burden of proving double jeopardy). 

Consistent with these principles, numerous courts (in addition to 

the district court here) have explicitly held that the employer bears the 

burden of proving that employees “perform[ed] duties on motor vehicles 

weighing 10,000 pounds or less.” E.g, Spangler v. Mourik, L.P., No. H-16-

0349, 2017 WL 3412117, at *17 (S.D. Tex. Aug. 8, 2017); Crookston v. 

Doctor’s, Inc., No. 16-2071-JTM, 2017 WL 2439374, at *3 (D. Kan. June 

6, 2017); Moore v. Performance Pressure Pumping Servs., LLC, No. 5:15-

cv-432-RCL, 2017 WL 1501436, at *10 (W.D. Tex. Apr. 26, 2017). 

Crest’s authorities do not suggest otherwise. Crest cites no cases 

actually holding that an employee bears the burden of proof. Garcia v. 

Western Waste Services, Inc., 969 F. Supp. 2d 1252, 1256–58 (D. Idaho 

2013)16 and Hernandez v. Alpine Logistics, LLC, No. 08-CV-6254T, 2001 

WL 3800031, at *5 (W.D.N.Y. Aug. 29, 2011) never confront the issue. 

Aikins v. Warrior Energy Services Corp., No. 6:13-CV-54, 2015 WL 

                                                           
16 Crest’s brief contains a block quote claiming that the court in Garcia stated that 

“the burden then shifts to an employee to prove that he falls within the TCA exception 

to the MCA exemption.” Br. Appellant 37. The quote is found nowhere in the Garcia 

opinion (or anywhere else). See generally Garcia, 969 F. Supp. 2d 1252.  
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1221255, *8 n.3 (S.D. Tex. Mar. 17, 2015) addresses the issue only in 

dicta, stating that “[b]ecause it is ordinarily the plaintiff’s burden to 

establish that he or she is covered by the FLSA, that is likely the case 

under the TCA coverage provision as well.” That reasoning is flawed. The 

word “coverage” is sometimes used by lawyers (and courts) as a 

shorthand to describe whether an employer satisfies 29 U.S.C. §§ 

206(a)(1) and 207(a)(1), which limit the scope of the FLSA to employers 

and employees who are “engaged in commerce or in the production of 

goods for commerce.” E.g., Mendoza v. Detail Sols., LLC, 911 F. Supp. 2d 

433, 438 (N.D. Tex. 2012). These provisions collectively establish the 

outer limits of the FLSA’s scope regardless of any applicable exemptions. 

But the phrase “covered employee,” as used in the Technical Corrections 

Act, bears no relation to an employer’s individual or enterprise “coverage” 

under the FLSA. The Technical Corrections Act uses the phrase “covered 

employee” strictly “[i]n this section” to make the statute more readable. 

Technical Corrections Act § 306(a). The one court to squarely address 

Crest’s “coverage” argument explained the distinction: “[i]t is the 

plaintiff’s burden to establish coverage of the FLSA,” demonstrating 

“that he or she was employed by a covered defendant, that either the 
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plaintiff was engaged in commerce or the employer is engaged in 

commerce, and that the plaintiff worked 40+ hours in a workweek 

without adequate compensation.” Moore, 2017 WL 1501436, at *10 

(citations omitted). “If the plaintiff can prove up those elements, the 

FLSA requires overtime compensation as a default.” Id. “It is the 

employer’s burden to demonstrate [it is] exempt from this default 

requirement to pay overtime.” Id. Therefore, “[i]n the context of 

MCA/TCA cases, the burden must lie with the employer to establish that 

the MCA exemption applies and that the TCA does not.” Id. 

Crest’s argument that the “party seeking to take advantage of a 

statutory exemption typically bears the burden of proof” is similarly 

unavailing. Br. Appellant 37. Crest is correct that the Technical 

Corrections Acts layers an exception upon another exception. But that 

statutory structure provides no occasion to depart from the bedrock rule 

that the employer bears the burden of proving that it is entitled to the 

benefit of an FLSA exemption. Mitchell, 359 U.S. at 291; Heidtman, 171 

F.3d at 1042. Numerous FLSA exemptions contain further exceptions, 

caveats, and provisos. See, e.g., 29 U.S.C. § 213(a)(1) (2015) (“except that 

an employee of a retail or service establishment shall not be excluded 
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…”); id. § 213(a)(3) (“except that the exemption … does not apply with 

respect to any employee of a private entity engaged in providing services 

or facilities … in a national park or a national forest …”); id. (“other than 

… a private entity engaged in providing services and facilities directly 

related to skiing”); id. § 213(a)(6) (“if such employee is employed by an 

employer who did not, during any calendar quarter during the preceding 

calendar year, use more than five hundred man-days of agricultural labor 

…”); id. § 213(a)(9) (“except where such city or town is part of a standard 

metropolitan statistical area …”); id. § 213(a)(20) (“if the public agency 

employs during the workweek less than 5 employees in fire protection or 

law enforcement activities”). Nevertheless, in each instance, the 

employer unqualifiedly bears the burden of proving that it is entitled to 

an exemption. Crest’s proposed rule would open a Pandora’s box, giving 

employers license to argue that numerous FLSA exemptions should be 

subject to complex and confusing burden shifting regimes. Counsel is not 

aware of any authorities (Crest cites none) in the nearly 80 years 

following the FLSA’s enactment placing the burden on the employee to 
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refute the claim that he or she is exempt from the Act’s core substantive 

requirements.17 This Court should not begin such an adventure here.  

(2) Even if the district court erred in allocating the 

burden of proof, the court’s charge did not affect 

the outcome of the case. 

 

Even if the district court misallocated the burden of proof, a new 

trial is not warranted because the charge did not “affect[] the outcome of 

the case.” Jowers, 617 F.3d at 352. 

First, as already discussed, Carley and Brown are entitled to 

judgment as a matter of law on the Motor Carrier Act exemption 

(regardless of the burden of proof) because there was no evidence that 

Carley or Brown exclusively “perform[ed] duties on motor vehicles 

[actually] weighing”—as opposed to having a gross vehicle weight rating 

of—10,001 pounds or more. See supra Argument § I.C.3. And second, even 

assuming the court properly defined the weight element, the burden of 

proof did not alter the outcome of the trial. Crest presented evidence that 

the trucks’ gross vehicle weight rating was 11,500 pounds. ROA.3102, 

3105. Carley and Brown presented evidence that the gross vehicle weight 

                                                           
17 For similar reasons, Crest’s argument that the district court required it to “prove a 

negative,” Br. Appellant 37, is incorrect and legally irrelevant. Proving the weight of 

a vehicle, much like identifying the amount of water in a glass, is simply a matter of 

perspective.  
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rating was 9,600 pounds. ROA.3063–64, 3493–96. No reasonable jury 

would hold this evidence in equipoise. On an element this objective and 

linear, the jury had to choose one piece of evidence to credit, and it would 

have reached the same conclusion regardless of the burden of proof. 

D. The District Court’s Refusal To Instruct the Jury That 

an Employee Must Perform Some Meaningful Work for 

More than an Insubstantial Time with Vehicles 

Weighing 10,000 Pounds or Less Was Correct and Did 

Not Warrant a New Trial. 

 

The district court did not abuse its discretion in refusing to instruct 

the jury that an employee must perform “some meaningful work for more 

than an insubstantial time with vehicles weighing 10,000 pounds or less.” 

(1) The district court correctly held that Crest’s 

proposed instruction conflicts with the plain 

language of the statute. 

 

 The district court correctly concluded that Crest’s proposed jury 

instruction conflicts with the plain language of the exemption itself. The 

Motor Carrier Act exemption does not apply to employees who (among 

other requirements) “perform duties on motor vehicles weighing 10,000 

pounds or less.” Technical Corrections Act § 306(c)(3). If a hypothetical 

mechanic spends an hour a week working on a light-duty vehicle, the 
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statute does not contemplate interposing an extra-statutory requirement 

that such work must be “meaningful” and “substantial.”  

 Crest’s proposed de minimis exception to the plain language of the 

statute also conflicts with long-standing DOL regulations and Supreme 

Court precedent. As the DOL’s regulations explain, “[a]n employer may 

not arbitrarily fail to count as hours worked any part, however small, of 

the employee’s fixed or regular working time or practically ascertainable 

period of time he is regularly required to spend on duties assigned to 

him.” 29 C.F.R. § 785.47 (2015). And as the Supreme Court observed, in 

Sandifer v. U.S. Steel Corp., 134 S. Ct. 870, 873 (2014), “some Courts of 

Appeals have invoked the doctrine de minimis non curat lex (the law does 

not take account of trifles).” But the de minimis doctrine, the Court 

explained, “does not fit comfortably within [the FLSA], which is all about 

trifles.” Id. 

 Courts have held, consistent with these principles, that “it is the 

employer’s burden to demonstrate that [an employee] exclusively drove 

vehicles greater than 10,000 pounds during a workweek.” Pye v. Oil 

States Energy Servs., LLC, 233 F. Supp. 3d 541, 556 n.110 (W.D. Tex. 

2017); Roche, v. S-3 Pump Serv., Inc., 154 F. Supp. 3d 441, 448 (W.D. Tex. 
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2016) (same). “[T]his position finds support in light of other FLSA 

exemptions that set a higher statutory threshold by speaking of ‘primary 

duties’ and whether employees ‘customarily and regularly engage’ in 

those duties.” Aikins, 2015 WL 1221255, at *6 (citing 29 U.S.C. § 

213(a)(17)(A) (2015) (exempting, among others, “any employee … whose 

primary duty is the application of systems analysis techniques and 

procedures ...”); 29 C.F.R. § 541.500(a) (2015) (defining “outside 

salesman” as an employee who is “customarily and regularly engaged 

away from the employer’s place or places of business …”)). 

 Crest worries that in the absence of its proposed rule, an employee 

performing trivial tasks—for example, driving a light-duty truck to 

lunch—would lose his exempt status. Br. Appellant 42. But Crest’s 

complaint is overblown. Several provisions of the statute itself answer 

Crest’s concerns. The Technical Corrections Act’s requirement that an 

employee “perform duties” on a light-duty vehicle “functionally act[s] as 

a minimum threshold by excluding uncommon activities” falling outside 

of an employee’s work responsibilities. Aikins, 2015 WL 1221255, at *6. 

In any FLSA case, the employee is entitled to compensation only for time 

spent engaged in “work,” defined by the Supreme Court as “physical or 
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mental exertion (whether burdensome or not) controlled or required by 

the employer and pursued necessarily and primarily for the benefit of the 

employer and his business.” IBP, Inc. v. Alvarez, 546 U.S. 21, 25 (2005) 

(quoting Tenn. Coal, Iron & R.R. Co. v. Muscoda Local No. 123, 321 U.S. 

590, 598 (1944)). An employee cannot rely on nonwork activities to satisfy 

the exemption. Furthermore, an employee must “perform duties on motor 

vehicles weighing 10,000 pounds or less” at least once in a given week to 

avoid the application of the exemption in that week. See Wage & Hour 

Div., U.S. Dep’t of Labor, Field Assistance Bulletin No. 2010-2 (Nov. 4, 

2010), https://www.dol.gov/whd/FieldBulletins/FAB2010_2.pdf (an 

employee is “[n]onexempt in those workweeks where work is … 

performed on a vehicle that weighs 10,000 pounds or less”); cf. 29 C.F.R. 

§ 778.104 (2015) (under the FLSA, “[e]ach workweek stands alone”). 

Finally, the statute applies only to employees “whose work … is defined” 

“as that of a driver, driver’s helper, loader, or mechanic” and “as affecting 

the safety of operation of motor vehicles weighing 10,000 pounds or less 

in transportation on public highways in interstate or foreign commerce 

….” Technical Corrections Act § 306(c)(2). These limitations adequately 

address any concern that the Technical Corrections Act needs a judicial 
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gloss to achieve its intended effect. The plain language of the statute 

should prevail.  

 (2) Even if the district court erred in refusing to 

provide the instruction, the court’s charge did not 

affect the outcome of the case. 

 

Even if the district court abused its discretion in failing to give 

Crest’s proposed instruction, the error was harmless because the 

instruction did not affect the outcome of the case. Carley and Brown 

worked 80 hours per week, ROA.3301, and drove Crest’s trucks to and 

from each and every job. Simply put, this is not a case about rare or 

irregular use of light-duty vehicles. Given the undisputed evidence, the 

resolution of Crest’s defense turned exclusively on the weight of the 

vehicles—not the frequency of their use. A proposed jury instruction must 

have “some foundation in the evidence” to be warranted. United States v. 

Grant, 510 F.2d 137, 138–39 (5th Cir. 1975). Given the evidence 

presented in this case, no reasonable jury would conclude that Carley and 

Brown performed only de minimis duties on vehicles weighing 10,000 

pounds or less.  
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E. The District Court Did Not Abuse Its Discretion in 

Permitting Testimony Regarding Crest’s 

Noncompliance with Department of Transportation 

Regulations. 

 

Finally, the district court did not abuse its discretion by permitting 

testimony regarding Crest’s noncompliance with Department of 

Transportation regulations.  

In the main, this evidence was highly relevant to Crest’s Motor 

Carrier Act defense. Crest maintains a policy of requiring drivers of 

“commercial motor vehicles”—defined by federal law as vehicles with a 

gross vehicle weight rating exceeding 10,000 pounds18—to keep written, 

daily records of their hours of service. ROA.3053–54, 3073. Yet Crest’s 

cementers were not required to, and do not, log their hours of service. 

ROA.2862, 2864, 3054. Crombie acknowledged that Crest’s policy of not 

requiring cementers to log their hours was “inconsistent” with Crest’s 

policy of requiring drivers of all “commercial motor vehicles” to do so. 

ROA.3055. This evidence demonstrates that the pickup trucks assigned 

to cementers were not rated at more than 10,000 pounds. If they were, 

                                                           
18 See 49 U.S.C. § 31301(4)(A) (2015); 49 C.F.R. §§ 390.5, 395.3, 11 (2015). 
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Crest would have required cementers to comply with Department of 

Transportation rules regulating such vehicles.  

In addition, the evidence was relevant to Crest’s good faith defense 

to liquidated damages, which required inquiry into whether “the act or 

omission giving rise to [the violation] was in good faith and … [the 

employer] had reasonable grounds for believing that his act or omission 

was not a violation of the [FLSA].” 29 U.S.C. § 260 (2015). The evidence 

was also “relevant to challenge [Crombie’s] credibility.” McKillip v. Ford 

Motor Co., 39 F.3d 319, 320 (5th Cir. 1994). 

In any event, even if the admission of the evidence was erroneous, 

the testimony did not affect Crest’s substantial rights. The jury 

instructions as a whole accurately recited the law (except for the measure 

of vehicle weight), and this Court must presume that the jury followed 

them. See, e.g., Rideau v. Keller Indep. Sch. Dist., 819 F.3d 155, 168 (5th 

Cir. 2016). There is no basis to conclude, in light of the limited testimony 

regarding Crest’s noncompliance with Department of Transportation 

regulations, that the jury did anything but fairly apply the law.  

CONCLUSION 

 

The district court’s judgment should be affirmed.  
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