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STATEMENT OF JURISDICTION 

 The district court had federal question jurisdiction over this action 

pursuant to 28 U.S.C. § 1331 because appellant asserts a claim arising 

under the Fair Labor Standards Act, 29 U.S.C. § 201 et seq. 

 This appeal is from a final judgment that disposes of all parties’ 

claims. Appellant filed her claim in district court in 2014, naming Aetna, 

Inc. as the sole defendant. J.A.8. Later, by stipulation of the parties, 

appellant amended her complaint to list appellee Aetna Life Insurance 

Company as the lone defendant, dismissing defendant Aetna Inc. from 

the case. J.A.27. Although this Court’s caption lists Aetna Health of 

California, Inc., Aetna Medicaid Administrators LLC, and American 

Health Holding, Inc. as defendants, those entities, although mentioned 

in the pleadings, were never formally made parties to the case. J.A.28. 

Thus, by the time the district court entered its final judgment, appellee 

Aetna Life Insurance Company was the only remaining defendant. 

 Appellant Sharon Isett filed this case as a collective action on behalf 

of herself and all other similarly situated individuals. J.A.8, 27. Twenty-

eight additional employees joined the action as opt-in plaintiffs by filing 

written consent forms with the court. Dkt. 18, 19, 20, 21, 25, 26, 27, 28, 
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34, 40, 43, 50, 54, 56, 91, 95, 102, 103, 111, 136, 197; see generally 29 

U.S.C. § 216(b). At the direction of the district court, however, the parties 

filed cross-motions for summary judgment addressing only the claim of 

Isett, appellant here. Dkt. 113 at 36.  

On September 30, 2018, the district court granted appellee’s motion 

for summary judgment and entered final judgment. S.A.1, 7. Appellant 

filed a notice of appeal on October 30, 2018. J.A.2886. To alleviate any 

doubt as to the proper exercise of appellate jurisdiction, on November 7, 

2018, the parties filed a stipulation to dismiss without prejudice the 

claims of the 28 opt-in plaintiffs. Dkt. 205. The district court entered an 

order approving the parties’ stipulation on November 8, 2018. Dkt. 206. 

Appellant filed an amended notice of appeal on December 4, 2018. 

J.A.2889. 

This Court has jurisdiction under 28 U.S.C. § 1291. 

INTRODUCTION 

This case represents an employer’s misplaced attempt to shoehorn 

its front-line employees into the administrative and professional 

exemptions from federal overtime laws. 
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Appellant Sharon Isett, a registered nurse, worked for appellee 

Aetna Life Insurance Company as an Appeals Nurse Consultant. Her 

primary duty was reviewing claims for insurance coverage against 

detailed guidelines and criteria to determine whether the claims should 

be approved. In cases where Isett found the guidelines clearly satisfied, 

she could authorize coverage. But in no instance could she deny coverage. 

That authority rested solely with her superiors—a team of doctors 

employed by Aetna. 

The Fair Labor Standards Act (“FLSA”) exempts bona fide 

professional and administrative employees from its general overtime 

rule. The professional exemption applies to workers “[w]hose primary 

duty is the performance of work . . . [r]equiring knowledge of an advanced 

type in a field of science or learning customarily acquired by a prolonged 

course of specialized intellectual instruction . . . .” 29 C.F.R. § 541.300. 

Registered nurses who work in a clinical setting generally qualify for the 

exemption; vocational nurses (i.e., licensed practical nurses or LPNs) do 

not. 29 C.F.R. § 541.301(e)(2). 

The district court erred in concluding that Isett qualified for the 

professional exemption. Unlike nurses in a clinical setting, nurses 
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reviewing claims for insurance coverage do not perform the clinical duties 

emblematic of professional employees in the medical field. Instead, they 

“apply well-established techniques or procedures described in manuals 

or other sources within closely prescribed limits to determine the correct 

response to an inquiry or set of circumstances”—duties the governing 

regulations explicitly recognize as non-exempt work. 29 C.F.R. § 541.704. 

Moreover, Aetna and other insurance companies in the industry employ 

vocational nurses, who have only one year of post-high school education, 

to review insurance coverage claims. As the Fifth Circuit recently held, 

the presence of vocational nurses performing the work of reviewing 

insurance claims demonstrates that such work does not require a 

“prolonged course of specialized intellectual instruction”—another 

requirement of the professional exemption. Clark v. Centene Co. of Texas, 

L.P., 656 F. App’x 688, 693 (5th Cir. 2016) (citing 29 C.F.R. § 541.300). 

Aetna’s claim that its Appeals Nurse Consultants qualify for the 

administrative exemption fares no better. Appeals Nurse Consultants in 

no way “participate[] in ‘the running of a business’”—the traditional 

hallmark of exempt administrative work. See Davis v. J.P. Morgan Chase 

& Co., 587 F.3d 529, 535 (2d. Cir. 2009) (quoting Bratt v. Cty. of Los 
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Angeles, 912 F.2d 1066, 1068 (9th Cir. 1990)). Instead, they apply criteria 

established by Aetna to clinical information gathered by health care 

professionals. These duties constitute “the day-to-day carrying out of 

[Aetna’s] affairs” as an insurance company, duties consistent with 

nonexempt work. Id. Nor do Appeals Nurse Consultants exercise 

discretion and independent judgment with respect to matters of 

significance, another required component of administrative work. In 

applying Aetna’s guidelines, Appeals Nurse Consultants use “skill in 

applying well-established techniques, procedures or specific standards 

described in manuals or other sources”—a duty inconsistent with exempt 

administrative work. See 29 C.F.R. § 541.202(e). 

For these reasons, the district court erred in concluding that Isett 

qualified for an overtime exemption. The district court’s judgment should 

be reversed with instructions to enter judgment in Isett’s favor.  

STATEMENT OF THE ISSUES 

Whether a nurse employed by an insurance company whose 

primary job duty is to apply well-established, predetermined guidelines 

to medical records for the purpose of determining health insurance 
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coverage qualifies for the administrative or professional exemption from 

the FLSA’s overtime rule.  

STATEMENT OF THE CASE 

I. FACTS.1 

A. The Parties. 

 

Appellee Aetna Life Insurance Company (“Aetna”) is one of the 

nation’s largest health insurance companies. J.A.28, 315-17, 600, 1405-

16. 

Appellant Sharon Isett worked as an Appeals Nurse Consultant (or 

“ANC”2) in Aetna’s National Clinical Appeals Unit (or “NCAU”) from 

November 2011 until December 2016. J.A.1353, 1356. The job duties of 

Appeals Nurse Consultants are described in detail below. But 

summarized in a single sentence: Appeal Nurse Consultants’ primary 

duty is to compare medical information submitted by health care 

providers against well-established clinical criteria and guidelines 

                                                           
1 The parties agree that the relevant, material facts are not disputed. 

Dkt. 146-1 at 7. 

 
2 Although this brief will attempt to minimize the use of uncommon 

acronyms, acronyms that are used frequently in the record evidence will 

be noted for reference.  
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supplied by Aetna to determine medical necessity for the purpose of 

approving or denying health insurance coverage. J.A.360-61, 372-74, 647, 

769-70, 77-75, 1353, 1357. 

B. Aetna Reviews Requests for Health Insurance 

Coverage. 

 

Aetna operates as both an insurer and an administrator of 

insurance policies. That is, while Aetna offers its own health insurance 

products, Aetna also administers third-party insurance policies and 

government-run Medicaid and Medicare plans. J.A.316-17, 335, 384, 

1406, 1113. 

Administering insurance involves determining whether a given 

request for coverage should be approved or denied. That determination, 

in turn, can be broken down into two questions. J.A.386-87. The first 

question asks whether “the particular service or treatment is a covered 

benefit pursuant to the terms of the particular member’s benefits plan.” 

J.A.1639.3 This question requires a “non-clinical” review of insurance 

coverage and is performed by employees not at issue in this case. J.A.331, 

652-53. 

                                                           
3 In industry parlance, “member” refers to the person seeking health 

insurance benefits, i.e., the patient. J.A.1559. 
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The second question (if reached) asks whether the clinical criteria 

for coverage are met based on a review of the clinical information. 

J.A.386-87, 653. This question requires reviewing medical information 

submitted by a health care provider and comparing the information to 

established guidelines and criteria to determine whether the request for 

insurance coverage should be approved as medically necessary. J.A.360-

61, 372-74, 647, 769-70, 77-75, 1353, 1357. To illustrate, if an insurance 

policy covers bariatric surgery, Aetna cannot approve coverage for the 

procedure unless the procedure is shown to be medically necessary in any 

given case. This clinical review process is referred to as “utilization 

management” (or “UM”) review or simply “utilization review.” J.A.386-

87, 1632, 1640. 

C. Aetna’s Procedures for Determining Medical 

Necessity. 

 

Several different departments within Aetna consider requests for 

health insurance coverage. J.A.330-31, 621, 1107-08. If a request for 

coverage is initially denied, the health care provider or member who 

made the request may appeal that denial. J.A.340, 344, 582, 622-23, 776-

77, 788, 1609-12. Unlike an appeal in this Court, however, an appeal of a 

denial of insurance coverage affords the requesting party the chance to 
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submit additional information supporting the original request and 

respond to any deficiencies identified in the initial denial. J.A.346, 367-

68, 646-47, 1610, 1630-35. During the appeal, the request for benefits is 

considered without deference to the original decision; the process 

essentially gives the requesting party “another bite at the apple.” 

J.A.340, 622-23, 776-77, 1609-11. 

Health insurance companies like Aetna are legally and 

contractually required to allow members and their medical providers to 

appeal initial coverage determinations. J.A.619, 1005-06. The right to 

appeal is part of the larger “full and fair” utilization review process. 

J.A.360, 581, 619-20.  

D. Aetna Considers Appeals of Initial Coverage 

Determinations in Its National Clinical Appeals Unit. 

 

At Aetna, appeals are considered by the National Clinical Appeals 

Unit, which employs hundreds of people and resolves on the order of 

1,000 appeals each day. J.A.345, 600, 709, 716-18, 1108, 1688.4 As one of 

                                                           
4 Aetna further subdivides its National Clinical Appeals Unit into two 

groups: Utilization Management (or “UM”) and Medical Policy 

Organization (or “MPO”). J.A.604-05, 783. Appellant Isett worked in the 

Utilization Management group. J.A.1356. 
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Aetna’s managers described it, these employees work “on the front lines 

of doing the reviews.” J.A.891. 

Most employees in Aetna’s National Clinical Appeals Unit fall 

under one of three formal job titles. The relationship between the three 

roles is important to understanding the claims in this case.  

The first position is called an Appeals Nurse Associate (or “ANA”). 

J.A.1412-13. Appeals Nurse Associates’ primary job duty is to review 

appeals. J.A.917, 980, 1011-12, 1356. Aetna requires Appeals Nurse 

Associates to hold certificates as licensed practical nurses (commonly 

known as “LPNs” or “LVNs”). J.A.403, 659, 1412-13. Licensed practical 

nurses generally must complete one year of post-secondary education. 

See U.S. Bureau of Labor Statistics, Occupational Outlook Handbook, 

Licensed Practical and Licensed Vocational Nurses, 

https://www.bls.gov/ooh/healthcare/licensed-practical-and-licensed-

vocational-nurses.htm (last visited February 1, 2019). LPN degrees are 

commonly offered through technical schools, community colleges—even 

high schools and hospitals. Id. Aetna classifies Appeals Nurse Associates 

as non-exempt under the FLSA and pays them on an hourly basis, 

including overtime premiums. J.A.659-60, 1412. 
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The second position in Aetna’s National Clinical Appeals Unit, 

introduced briefly above, is the Appeals Nurse Consultant. J.A.1408-10. 

Appellant Isett worked as an Appeals Nurse Consultant. J.A.1359. Like 

Appeals Nurse Associates, Appeals Nurse Consultants’ primary job duty 

is reviewing appeals. J.A.614-15, 775, 795, 1353, 1359. Unlike Appeals 

Nurse Associates, however, Aetna requires Appeals Nurse Consultants 

to hold licenses as registered nurses (or “RNs”). J.A.403, 665, 697, 1408. 

Obtaining a degree as an RN takes two to four years of post-secondary 

education. See U.S. Bureau of Labor Statistics, Occupational Outlook 

Handbook, Registered Nurses, 

https://www.bls.gov/ooh/healthcare/registered-nurses.htm (last visited 

February 1, 2019). Unlike Appeals Nurse Associates, Appeals Nurse 

Consultants are paid on a salary basis and classified as exempt from the 

overtime protections of the FLSA. J.A.664-65, 761, 1408. Aetna employs 

approximately 160 to 170 nurses as Appeals Nurse Consultants. J.A.709. 

As discussed in the next section, the substance of the work 

performed by Appeals Nurse Associates and Appeals Nurse Consultants 

is virtually identical. J.A.1356-57. For ease of reading, this brief will refer 

to the two positions collectively as Appeals Nurses. 
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The third position is that of Medical Director. Medical Directors are 

doctors who review the work of Appeals Nurses and make ultimate 

determinations regarding medical necessity that result in the denial of 

coverage. J.A.1354, 1594, 1648.  

E. Appeals Nurses Review Appeals in Accordance with 

Aetna’s Guidelines. 

 

(1) Aetna receives and assigns authorizations to 

review. 

 

Aetna tracks all appeals in an electronic database called the 

Complaint and Appeals Tracking System (or “CATS”). J.A.345, 626, 637-

38, 654, 787, 964-65, 1353. Once in the system, appeals are assigned to 

Appeals Nurses on a round-robin basis. J.A.637, 654, 698, 763, 777, 791, 

971-73, 1011. Each Appeals Nurse, including Isett, is assigned a list of 

cases that she is responsible for completing. J.A.763-64, 791, 795, 971, 

1011. 

(2) Appeals Nurses identify the clinical information 

and applicable guidelines. 

 

At this point, the substantive work of reviewing the appeal begins. 

Appeals Nurses start by reviewing the information in the file, which 

includes the member’s clinical information together with documentation 

from the initial utilization review and denial. J.A.345, 624, 637-38, 640, 
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647, 654, 964-65, 1010-11. Appeals Nurses do not make credibility 

determinations. They treat all clinical information found in their files as 

credible. J.A.361. Next, Appeals Nurses locate the relevant criteria. For 

example, if the request is for spinal surgery, the relevant medical 

information would be compared against the guideline for spinal surgery. 

J.A.365-66, 654, 658. In some cases, Appeals Nurses review multiple 

guidelines—if, for example, two or more symptoms could independently 

meet the criteria for an overnight hospital stay. J.A.365-66. But “[m]ore 

often than not,” identifying the single applicable guideline is “fairly 

clear.” J.A.366-67. 

(3) Appeals Nurses apply the clinical information to 

Aetna’s guidelines. 

 

Appeals Nurses then apply the facts in the file—including clinical 

information submitted for the first time on appeal—to the written 

guidelines to determine whether the request is consistent with medical 

necessity. J.A.360-61, 372-74 (in “a Utilization Management review you 

need to have some sort of medical standards that you are reviewing 

[clinical information] against”), 647, 654, 769-70, 773 (“[I]n appeals 

review you are . . . reviewing clinical information that is gathered against 

established criteria to determine medical necessity . . . .”), 774-75, 988-
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89, 998-99, 1353, 1357, 1359, 1559 (“The . . . utilization review process . . 

. determine[s] if a requested service, procedure, prescription drug or 

medical device meets our clinical criteria for coverage.”), 1640 (explaining 

that coverage determinations are based on the applicable “guidelines or 

criteria”). 

Aetna’s guidelines and standards are generally referred to as 

“criteria.” J.A.373-74. Each criterion has specific “requirements” or 

elements that must be present for a medical service or benefit to be 

considered “medically necessary” and therefore covered. J.A.372-74, 1541 

(“Aetna considers the following procedures medically necessary for 

treatment of varicose veins when the following criteria are met: . . . .”). 

“Medical necessity” is consistently defined within the industry and in 

Aetna’s health insurance plans and derived from “standards that are 

based on credible scientific evidence . . . generally recognized by the 

relevant medical community.” J.A.376-77, 380-84, 1555, 1786. 

Aetna’s guidelines are written to ensure an objective and consistent 

process. J.A.356-57, 380. The criteria help make sure that “the UM 

decision-making process is based on consistent application of appropriate 

criteria and policies.” J.A.1648. State regulations require that utilization 
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review criteria be objective. J.A.358-59. Aetna also adheres to standards 

established by accrediting organizations that require “a consistent 

application of criteria.” J.A.517.  

Aetna supplies a variety of guidelines and procedures to Appeals 

Nurses. J.A.626, 854, 1059-60, 1353. The criteria used by Appeals Nurses 

are mainly found in the industry-standard Milliman Care Guidelines (or 

“MCG”). J.A.374, 640-41, 793, 1042. For other types of reviews, Appeals 

Nurses apply Aetna’s Clinical Policy Bulletins (or “CPBs”). J.A.642-43, 

793, 807, 1042. 

These guidelines definitively establish the criteria that Appeals 

Nurses must adhere to when conducting reviews. J.A.359 (“[W]hen you 

make a decision you do it based on criteria . . . .”), 408-10, 648-49, 658, 

840 (confirming that Appeals Nurses are “required to follow th[e 

applicable] procedure” and stating that “I can’t testify as to where they 

would deviate in any way”), 841, 832, 1354, 1360 (“I was not permitted to 

deviate from criteria, and I was not authorized to approve clinical appeals 

that did not meet criteria.”), 1396 (“I was instructed during my training 

. . . that I was not permitted to deviate from criteria . . . .”), 1453 

(“[P]rovid[ing] the basic steps for NCAU Nurse to follow when reviewing 
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a provider/practitioner appeal.”), 1467 (steps for member appeals), 1485 

(steps for expedited appeals).  

The guidelines are extraordinarily detailed. They outline the review 

process from start to finish, often through detailed workflows and 

decision trees. J.A.626-27, 658, 830, 1452-79, 1484-1502. The guidelines 

tell the nurses “what they need to do.” J.A.658, 1452-56. For example, the 

Milliman Care Guidelines, which cover inpatient treatment, “attempt[] 

to address all of the different issues that a patient could be admitted to 

the hospital for.” J.A.1229, 1042. Appeals Nurses are not permitted to 

deviate from these guidelines and not authorized to approve requests for 

coverage that do not meet the relevant clinical criteria. J.A.648-49, 1360, 

1396. As Isett testified, Appeals Nurses have “no decision-making ability 

at all.” J.A.1131. She elaborated: “We can’t decide on anything. There’s 

nothing we decide. Everything is given to us and we have criteria we have 

to follow. We have rules we have to follow.” J.A.1131. Appeals Nurses 

apply the applicable guidelines evenhandedly, without “bias.” J.A.361-

62. 

Aetna’s criteria for breast reduction surgery provide a useful 

example illustrating these principles in action. J.A.1481-83. The 
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applicable guideline asks the Appeals Nurse to identify whether the 

member received an “[e]valuation done by another physician who states 

member symptoms are primarily due to macromastia; and that reduction 

mammoplasty is likely to result in improvement of the chronic pain.” 

J.A.1481. The guideline goes on to ask the Appeals Nurse whether, “[i]f 

[member is] over 40 years of age, [the member has received a] negative 

mammogram result within the last year prior to surgery.” J.A.1481. The 

guideline then directs the Appeals Nurse to locate the member’s height 

and weight, and the amount of breast tissue the surgeon proposes to 

remove. J.A.1481. Finally, the guideline directs the Appeals Nurse to use 

these figures and a mathematical formula to ensure that “enough breast 

tissue [is] proposed to be removed to . . . relieve [the] symptoms.” 

J.A.1483. The guideline even provides sample language for authorizing 

or denying the request. J.A.1481-83. Other guidelines operate in the 

same fashion, each containing detailed metrics, symptoms, diagnoses, 

pharmaceutical prescriptions, and provider observations that must be 

present or absent to support a finding of medical necessity. See, e.g., 

J.A.1531-39 (Angina), 1541-47 (Varicose Veins). 
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(4) Appeals Nurses document their conclusions in 

templates. 

 

Once Appeals Nurses determine whether the available clinical 

information meets the established criteria, they document their 

conclusion in a template. J.A.639, 657, 727, 856-57, 987-93, 1523-27, 

1529. The template requires Appeals Nurses to summarize the clinical 

information, cite the guideline or criteria used, and identify the “specific 

information from the clinical” records showing “why” an appeal “meets 

criteria or doesn’t.” J.A.649, 852-53, 988-89, 1010-11, 1526-27. 

The template contains an “NCAU Recommendation” field. 

J.A.1526-27. Aetna instructs Appeals Nurses, however, not to use the 

word “recommend” in this field. J.A.649, 993, 1160. Instead, Aetna trains 

Appeals Nurses to identify whether or not the criteria are met and to 

state in the template that the Medical Director should “consider” 

approving or denying the request for benefits or that they “defer” to the 

Medical Director. J.A.649, 993-94, 1706, 1160. 
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(5) When Appeals Nurses determine that Aetna’s 

guidelines are not met, they forward the files to 

Medical Directors for a final determination of 

medical necessity. 

 

When Appeals Nurses determine that a request for benefits does 

not meet the relevant criteria, Aetna requires them to forward the  file to 

a Medical Director—a doctor—who determines whether the service 

should otherwise be covered. J.A.368-69, 414, 648-49, 655, 1015, 1354, 

1360, 1457, 1594. Medical Directors, unlike Appeals Nurses, may 

authorize a request for benefits as medically necessary even where the 

applicable criteria are not satisfied. J.A.1286. And only Medical Directors 

may deny coverage for clinical reasons. J.A.347, 368-69, 414, 481, 647, 

651, 655, 734, 1457, 1594. Aetna’s policies and procedures, state 

regulations, insurance accreditation standards, and Aetna’s insurance 

policies themselves all require that only a doctor may make ultimate 

adverse benefit determinations based on medical necessity. J.A.347, 368-

69, 414, 481, 647, 651, 655, 734, 1457, 1594.  

Similarly, when Appeals Nurses conclude that it is unclear whether 

the criteria are met, Aetna requires them to forward the appeal to the 

Medical Directors for further review. J.A.414, 1360, 1396. In other words, 

Aetna instructs Appeals Nurses to send appeals to the Medical Directors 
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not only where the Nurses definitively conclude that the relevant criteria 

are not satisfied, but also where they conclude that ambiguous or 

incomplete information—either in the clinical information or in the 

guidelines themselves—prevents them from determining whether the 

relevant criteria are satisfied. J.A.408-10, 1360, 1396, 1673 (“If it doesn’t 

fully meet the criteria I would say no, you can’t nurse approve . . . .”), 

1699 (“Nurses can overturn [an initial] denial if the additional data 

clearly meets criteria.” (emphasis added)), 1291 (Q: “You have to sort of 

interpret this guideline to apply it to this patient; is that correct?” A: “Yes, 

in my opinion, and then it’s up to the medical director to decide if it’s 

correct.”).  

(6) Appeals Nurses must send certain appeals to the 

Medical Directors for a final decision. 

 

Appeals Nurses must send certain types of appeals to Medical 

Directors for a final determination of medical necessity regardless of 

whether the Appeals Nurses find the applicable criteria satisfied. For 

example, certain states require that all reviews be sent to the Medical 

Directors for a final determination of medical necessity. J.A.1354, 1360, 

1456, 1489. As a second example, Aetna required that all inpatient 

appeals that were initially denied by a Medical Director be sent back to 
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a Medical Director for a final review. J.A.434-36, 1667. Other examples 

depend on the subject matter of the requested benefit. J.A.436-37, 387-

89, 698, 834-35 (experimental or investigational treatment), 1360, 1456 

(claims for gastric bypass surgery or chiropractic benefits).  

(7) Procedures for approving claims for benefits. 

 

In cases where the Appeals Nurses conclude that the relevant 

criteria have been met, they indicate that conclusion in Aetna’s 

templates. J.A. 657, 728. 

What happens next represents the only difference in job duties 

between the Appeals Nurse Consultants, like appellant Isett, and the 

Appeals Nurse Associates (LPNs who, as discussed earlier, Aetna 

classifies as eligible for overtime compensation). J.A.1356-57, 1360. 

When Appeals Nurse Consultants determine that the relevant criteria 

are satisfied, (and the appeal does not fall within the range of cases, 

discussed above, that must be reviewed by a Medical Director), Aetna 

authorizes insurance coverage for the claim without any further review. 

J.A.403, 658-59, 771-73, 1158, 1354, 1359, 1667, 1676.  

By contrast, when Appeals Nurse Associates determine that the 

relevant criteria are satisfied, Aetna’s policies dictate that the appeal is 
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then sent to the Medical Directors for a final determination of medical 

necessity. J.A.404, 445, 654-55, 658-59, 1014-15, 1357, 1360 (“[T]he only 

difference between the duties of ANCs and ANAs is ANAs send every 

clinical appeal review to a medical director.”), 1489 (“Nurse Associate 

reviews require medical director review.”). Instead of approving coverage, 

Appeals Nurse Associates are instructed to explain why the criteria are 

met and send the file to the Medical Directors to consider approval. 

J.A.654-55. 

Despite this difference in formal policy, Appeals Nurse Associates 

are just as capable as Appeals Nurse Consultants at determining 

whether Aetna’s guidelines and criteria are satisfied. J.A.999-1000, 1002-

05, 1356-57, 1360. And contrary to Aetna’s stated policy, Aetna’s 

managers have allowed Appeals Nurse Associates to approve insurance 

coverage without any further review. J.A.1679-81.  

F. Aetna’s Job Requirements for Appeals Nurse 

Associates and Appeals Nurse Consultants. 

 

 Aetna requires its Appeals Nurses to hold valid nursing licenses 

(as discussed earlier, LPN licenses for Appeals Nurse Associates and RN 

licenses for Appeal Nurse Consultants). J.A.697, 1408-10 (Appeals Nurse 

Consultant job description), 1412-13 (Appeals Nurse Associate job 
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description). These educational requirements are consistent with other 

insurance companies’ hiring practices across the industry. For example, 

Centene Corporation and Magellan Health both employ nurses holding 

LPN licenses as appeals nurses performing the same work as Aetna’s 

Appeals Nurses. J.A.1738 (hiring LPNs to “[f]acilitate medical necessity 

appeals and denials including . . . review of clinical information to 

determine if medical necessity criteria are met”), 1741-42 (hiring LPNs 

to “apply appropriate clinical and administrative criteria and policies . . 

. for member and provider appeals”). 

Appeals Nurses are typically licensed in the state where they live. 

J.A.846, 1736. But Aetna requires Appeals Nurses to handle appeals 

originating in states where Appeals Nurses are not licensed. J.A.676, 

846, 1354. On Aetna’s view, this practice does not offend state nursing 

licensure requirements because Appeals Nurses are not actually engaged 

in nursing: “Aetna’s position is that Aetna nurse job responsibilities are 

to administer health plan benefits. This differs from state definitions of 

nursing, which relate to licensure requirements for standard nursing 

practices.” J.A.1736. Aetna’s position “is consistent with other 

[insurance] carriers in the industry.” J.A.1736. 
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Newly hired Appeals Nurses participate in a 10-week orientation. 

J.A.810, 1424-27. During training, they are given an overview of the 

electronic system used to conduct appeals reviews. J.A.625, 1425. They 

are also taught to use the workflows and decision trees that govern the 

appeal review process and to use the templates that must be filled out as 

part of their reviews. J.A.626-27, 810-12, 1452-65. 

Appeals Nurses principally develop their skills through their on-

the-job experience, however. J.A.685, 814, 837-38. New Appeals Nurses 

work closely with preceptors. J.A.809, 811-812, 1053-55. Preceptors start 

out reviewing every appeal with new hires. J.A.630, 810-12. Slowly, as 

new hires learn the process, preceptors introduce new hires to more 

complex cases. J.A.630, 810-12. Appeals Nurses receive continual 

training on an annual basis. J.A.612, 630-31, 814, 1057-58, 1354. This 

training covers topics such as new technology, advances in medicine, new 

regulations, and new guidelines. J.A.631.  

With the exception of nurses still in training, Appeals Nurses are 

expected to conduct various types of appeal reviews assigned to them. 

J.A.698, 797, 813, 1025, 1354. Aetna does not limit assignments to an 

Appeals Nurse by subject matter based on that nurse’s previous clinical 
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experience or type of license held. J.A.797-98, 1023-24, 1354. Appeals 

Nurses rely on their “knowledge, . . . life experience, . . . nursing 

background, education, [and] common sense” to do their jobs. J.A.1110. 

It is not uncommon for Appeals Nurses to encounter unfamiliar 

medical terminology when reviewing a file. J.A.829-31. In those 

instances, Appeals Nurses “look stuff up” or confer with a Medical 

Director, supervisor, or another nurse. J.A.645, 829-31. 

G. Aetna Closely Supervises and Evaluates the Work of 

Appeals Nurses. 

 

Appeals Nurses are closely supervised by Aetna’s managers. 

J.A.608-09, 668. 

Supervisors meet with their subordinate Appeals Nurses on a 

monthly basis. J.A.815-16, 1035-37, 1051-53. Supervisors also serve as a 

resource for Appeals Nurses who may need additional clarification or 

help with a review. J.A.781-82. Supervisors counsel Appeals Nurses on 

how to review cases. J.A.803-04. Supervisors walk Appeals Nurses 

through appeals and help them identify the “pertinent” information in 

the file and the appropriate clinical criteria. J.A.804. When necessary, 

supervisors refer Appeals Nurses to preceptors for additional help. 

J.A.804. 



26 
 

H. Aetna Evaluates Appeals Nurses Based on Their 

Productivity. 

 

Aetna tracks and evaluates Appeals Nurses based on their 

productivity. J.A.447, 450-53, 677-78, 780-81, 801-02, 935-37, 939-40, 

1430-31. Productivity is closely monitored by Aetna’s managers to make 

sure that appeals are resolved in a timely fashion. J.A.716-18 (“On any 

given day we’d close maybe 900 to 1,000 cases per day. We needed to close 

1,200 cases per day consistently.”). 

Aetna assigns a deadline for each review, and Appeals Nurses are 

expected to complete—or “turnaround”—their reviews within the allotted 

amount of time. J.A.638, 764, 796. Appeals Nurses are evaluated, in part, 

based on their ability to complete their work on time. J.A.780, 1432. 

For each Appeals Nurse, Aetna tracks, on a monthly basis, the 

number and type of appeals completed. J.A.678, 679-80, 738-39, 801, 935-

37. Aetna then takes the number of completed appeals, compares them 

against benchmarks established by Aetna, and produces a “weighted 

productivity” percentage. J.A.677-81, 801-02, 808-09. This metric 

effectively measures how efficiently Appeals Nurses do their jobs. 

J.A.678-79, 802-03, 1430-31. Appeals Nurses are expected to maintain a 
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productivity score equal to or higher than the benchmarks established by 

Aetna. J.A.448, 740, 801-03, 940, 950-51, 1430-31. 

Aetna’s managers reinforce the importance of improving 

productivity. J.A.713, 716, 720. Aetna rewards Appeals Nurses who score 

well on Aetna’s productivity metrics with “productivity bonuses.” 

J.A.714-17. Appeals Nurses who score poorly on Aetna’s productivity 

metrics receive counseling or additional training. J.A.804, 809. 

I. Aetna Evaluates Appeals Nurses Based on the Quality 

of Their Work. 

 

Aetna also evaluates Appeals Nurses based on the “quality” of their 

work. J.A.399, 571-72, 677-78, 780-81, 956-57, 1430-31.  

Aetna maintains a set of “performance goals” and “objectives” for 

Appeals Nurses. J.A.1419-20, 1422. Among these goals, Appeals Nurses 

are evaluated based on their ability to “apply and/or interpret 

appropriate clinical criteria and guidelines, policies, procedures and 

regulatory standards.” J.A.1419, 1422. 

Aetna’s Quality Department, which is separate and distinct from 

the National Clinical Appeals Unit, conducts quality reviews of “front-

line review employees,” including Appeals Nurses. J.A.515, 571-72, 578, 

669, 673, 782, 953, 956-57.  
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Appeals Nurses receive at least one quality audit per month. 

J.A.673, 677, 956, 1437-48. Aetna’s auditors look at randomly selected 

files to examine whether the Appeals Nurses: (1) follow the appropriate 

workflows and processes when gathering information and performing 

their appeals reviews; (2) document their reviews correctly and show 

their work; (3) use applicable guidelines and criteria; (4) seek assistance 

from others when necessary; and (5) use the appropriate letter template 

containing the proper information compliant with state, federal, and 

industry accreditation requirements. J.A.515-16, 571-72, 673. 

Most relevant here, Aetna’s quality audits assess whether Appeals 

Nurses use the appropriate guidelines and apply them correctly. J.A.517, 

559, 579-80, 781-82, 841 (audits ask “did you apply [the applicable 

guideline] correctly”), 1430-31. In other words, the auditor is looking to 

see whether the Appeals Nurse came to the correct decision. J.A.563, 781-

82, 1440 (Aetna audit template containing a section entitled “Review 

Decision Correct”). The auditor “reviews [cases] against their criteria and 

gives feedback . . . based off of things that [are] . . . . correct or incorrect.” 

J.A.953. Auditors “try to make sure these cases get completed . . . in an 

accurate manner.” J.A.781-82. One of Isett’s audits, for example, found 
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that “Nurse approval was correct and supported by Aetna resources 

(CPB, Milliman, Policy, etc.).” J.A.1440.  

These audits ensure uniformity and objectivity in the application of 

the relevant criteria. As Aetna’s Senior Director of Health Services 

testified, “an important part of what [quality auditors] do is [making] 

sure that there is that consistent application of medical necessity 

guidelines to the work that’s being done by the . . . nursing staff.” J.A.517. 

Consistent application of objective criteria is important to Aetna to 

maintain accreditation and “[a]void[] litigation due to inconsistently 

applied guidelines.” J.A.2849, 517-18, 1648. 

Each month, auditors assign percentage scores to the reviews based 

on the auditors’ criteria. J.A.673, 953-54. Aetna maintains a goal for 

Appeals Nurses to receive a 95 percent quality score. J.A.536, 954, 1430. 

Aetna evaluates Appeals Nurses based on their audit quality scores. 

J.A.673-74, 1430. If an Appeals Nurse’s score falls below this threshold, 

Aetna may take remedial action, including coaching or “re-educat[ion].” 

J.A.673, 677. 
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J. Appeals Nurses Do Not Perform Duties Consistent with 

Bedside Nursing, Management, or Administrative 

Tasks. 

 

It is important to delineate which duties Appeals Nurses do not 

perform at Aetna.  

Appeals Nurses do not engage in bedside nursing or patient care. 

J.A.394-95, 398, 696-97, 842-44. Nor do Appeals Nurses make medical 

decisions about what treatment is appropriate. J.A.1131. They do not 

“guide treatment” or provide medical advice. J.A.393-94, 697-98, 891, 

963-64, 1016. As previously discussed, Aetna does not consider its 

Appeals Nurses to be engaged in the practice of nursing for purposes of 

state licensing requirements. J.A.1736. Instead, Appeals Nurses review 

information gathered by others. J.A.1017-18. 

Appeals Nurses do not establish Aetna’s policies or procedures. 

J.A.401-02. They do not create the clinical criteria. J.A.378, 402. Aetna’s 

guidelines are created by outside organizations as well as Aetna’s 

Clinical Policy Unit. J.A.324, 378, 602. 

Appeals Nurses do not audit fellow Appeals Nurses. J.A.399-400, 

782-83. As discussed above, a separate department at Aetna exists to 

perform audits. J.A.508-09, 782-83. 
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Appeals Nurses do not engage in activities associated with claims 

adjusting. They do not review medical service requests to determine 

whether the requests are fraudulent. J.A.395. They do not assess or set 

reimbursement rates. J.A.398. Appeals Nurses do not negotiate on behalf 

of Aetna. J.A.398. 

Appeals Nurses do not manage other employees. J.A.614. 

K. Appeals Nurses Work Significant Overtime. 

 

Appeals Nurses work significant overtime hours to complete their 

work, often working nights and weekends. J.A.715, 779-80, 822, 824. 

Appellant Isett worked approximately 50 to 60 hours per week. J.A.1054. 

At times, the National Clinical Appeals Unit experiences “large 

backlog[s]” of appeals. J.A.816-17, 1688-89. During these periods, Aetna 

requires Appeals Nurse Consultants to work “extra hours” including 

“mandatory overtime” to help with the backlog. J.A.715, 744, 818-19, 822, 

962-63, 1072, 1691, 1694. Aetna also brings in nurses from other 

departments, including both RNs and LPNs, to work in the National 

Clinical Appeals Unit on a temporary basis to help with the backlogs. 

J.A.424-25, 428, 870-71, 1075-76, 1079-80. Supervisors regularly discuss 

“workload balancing” at company meetings. J.A.818-20. 
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Appeals Nurse Consultants complained to management about the 

heavy workload and not receiving overtime pay. J.A.816-17, 823. Appeals 

Nurse Consultants expressed particular frustration over that fact that 

Appeals Nurse Associates functionally perform the same duties but 

receive overtime compensation. J.A.1702 (“I do feel that there is some 

resentment over the fact that since the LVNs are non-exempt they do 

receive compensation for time worked beyond 40 hours. . . . [O]ur jobs are 

basically the same and there is frustration over that.”).  

II. PROCEDURAL HISTORY. 

 

Isett filed this case as a collective action on behalf of herself and all 

other similarly situated individuals claiming that Aetna unlawfully 

misclassified her as exempt from the FLSA’s overtime rule. J.A.8, 27. 

Aetna answered, claiming that Isett was properly classified as exempt 

under the FLSA’s professional and administrative exemptions. J.A.21, 

41. 

 At the district court’s direction, the parties filed cross-motions for 

summary judgment addressing the application of those two exemptions 

to Isett’s individual claim. Dkt. 113 at 36.  
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On September 30, 2018, the district court granted Aetna’s motion 

for summary judgment. S.A.1. The court held that the professional 

exemption applied because “[r]egistered nurses working in clinical 

settings generally meet the requirements of the exemption” and Aetna 

requires all Appeals Nurse Consultants to be licensed as registered 

nurses. S.A.3, 5. The court recognized that Aetna employs LPN nurses in 

the Appeals Nurse Associate position, but concluded that their duties 

were distinguishable because Appeals Nurse Associates “cannot 

independently approve appeals.” S.A.5. The district court claimed to 

distinguish the Fifth Circuit’s contrary decision in Clark, 656 F. App’x at 

688, on these bases. S.A.5-6. The court did not address the applicability 

of the administrative exemption. S.A.1. 

This appeal followed. 

SUMMARY OF THE ARGUMENT  

Appeals Nurse Consultants, including Isett, do not qualify for the 

FLSA’s professional exemption.  

Appeals Nurse Consultants are not practicing nurses. They do not 

perform the “work requiring advanced knowledge,” such as engaging in 

bedside nursing, guiding patients’ care, or providing medical advice, that 
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endows the work of RNs in a clinical setting with its professional 

character. 29 C.F.R. § 541.300. 

Appeals Nurse Consultants’ primary duty is reviewing appeals. 

Such work does not “require[] knowledge of an advanced type.” Id. § 

541.300. Appeals Nurse Consultants take medical information already 

collected and gathered by someone else, compare it against specific 

established criteria, and document the results of that comparison on a 

template. This is quintessential nonexempt work: the “performance of 

routine mental . . . work,” specifically, “apply[ing] well-established 

techniques or procedures described in manuals or other sources within 

closely prescribed limits to determine the correct response to an inquiry 

or set of circumstances.” 29 C.F.R. § 541.301(b); id. § 541.704; Clark, 656 

F. App’x at 692. 

Appeals Nurse Consultants’ primary duty of reviewing appeals does 

not require advanced knowledge customarily acquired by a prolonged 

course of specialized intellectual instruction. 29 C.F.R. § 541.300 

(emphasis added). Aetna employs Appeals Nurse Associates, LPNs who 

do substantially identical work and do not obtain their knowledge from a 

“course of specialized intellectual instruction.” Id. § 541.301(e)(2). Other 
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health insurance companies do, too. This evidence demonstrates that a 

nurse holding an LPN degree can meet all the functional requirements 

of the Appeals Nurse Consultant job, refuting any argument that a 

prolonged course of specialized intellectual instruction is required to do 

the work of appeals review.  

Appeals Nurse Consultants, Isett included, similarly do not qualify 

for the FLSA’s administrative exemption.  

Appeals Nurse Consultants do not perform work “directly related 

to the management or general business operations” of Aetna or its 

customers. 29 C.F.R. § 541.201(a). Rather, they apply criteria established 

by Aetna to clinical information gathered by health care professionals. 

These duties constitute “the day-to-day carrying out of [Aetna’s] affairs.” 

Davis, 587 F.3d at 535. 

Nor do Appeals Nurse Consultants exercise discretion and 

independent judgment with respect to matters of significance. 29 C.F.R. 

§ 541.202. Instead, they use “skill in applying well-established 

techniques, procedures or specific standards described in manuals or 

other sources”—a duty flatly inconsistent with exempt administrative 

work. Id. § 541.202(e). 
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ARGUMENT 

I. THE FLSA IS A BROAD, REMEDIAL STATUTE WITH 

LIMITED EXEMPTIONS FOR BONA FIDE PROFESSIONAL 

AND ADMINISTRATIVE EMPLOYEES. 

 

 Congress passed the FLSA with “a remedial and humanitarian 

purpose.” See Brennan v. Wilson Bldg., Inc., 478 F.2d 1090, 1094 (5th Cir. 

1973). The Supreme Court has recognized “that broad coverage [under 

the FLSA] is essential to accomplish the [statute’s] goal of outlawing from 

interstate commerce goods produced under conditions that fall below 

minimum standards of decency.” Tony & Susan Alamo Found. v. Sec’y of 

Labor, 471 U.S. 290, 296 (1985). In enacting the FLSA, Congress sought 

to achieve three core objectives: “to spread work in order to reduce 

unemployment, to discourage (by increasing the cost to the employer) a 

degree of overtime that might impair workers’ health or safety, and to 

increase the welfare of low-paid workers.” Yi v. Sterling Collision Ctrs., 

Inc., 480 F.3d 505, 510 (7th Cir. 2007); see also 29 U.S.C. § 202(a). 

The FLSA meets these objectives, in part, by requiring that “for a 

workweek longer than forty hours,” an employee working “in excess of” 

forty hours shall be compensated for those excess hours “at a rate not less 
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than one and one-half times the regular rate at which he is employed.” 

29 U.S.C. § 207(a)(1). 

There are certain statutory exemptions to the FLSA’s overtime 

requirement. Relevant here, Congress exempted any employee 

“employed in a bona fide executive, administrative, or professional 

capacity . . . or in the capacity of outside salesman.” Id. § 213(a)(1). 

Congress has never defined the terms “executive,” “administrative,” 

“professional,” or “outside salesman.” The FLSA, however, grants the 

Secretary of Labor authority to “defin[e] and delimi[t]” the scope of these 

exemptions. Id. Because of Congress’ broad delegation of rulemaking 

authority, the regulations issued by the Secretary have the binding effect 

of law. See Batterton v. Francis, 432 U.S. 416, 425 n.9 (1977). 

The Department of Labor has promulgated detailed regulations 

defining these so-called “white collar” exemptions, see 29 C.F.R. § 541, 

and “[t]he major substantive provisions of the [white collar] regulations 

have remained virtually unchanged for 50 years.” Defining and 

Delimiting the Exemptions for Executive, Administrative, Professional, 
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Outside Sales and Computer Employees, 69 Fed. Reg. 22,122, 22,124 

(Apr. 23, 2004) (codified at 29 C.F.R. pt. 541).5 

The employer—not the employee bringing suit—bears the burden 

of proving an exemption applies. Mitchell v. Ky. Fin. Co., 359 U.S. 290, 

291 (1959); Flood v. Just Energy Mktg. Corp., 904 F.3d 219, 227 (2d. Cir. 

2018).6 

A. The Professional Exemption. 

 

The governing regulations define “employee employed in a bona fide 

professional capacity” as any employee “[w]hose primary duty is the 

                                                           
5 The Department of Labor last updated its white collar regulations in 

2016. See Defining and Delimiting the Exemptions for Executive, 

Administrative, Professional, Outside Sales and Computer Employees, 

81 Fed. Reg. 32,391 (May 23, 2016). However, none of the regulatory 

provisions at issue in this case were modified. It is therefore not 

necessary for this Court to analyze the two sets of regulations separately. 

 
6 The Supreme Court recently held that courts must give FLSA 

exemptions “a fair reading,” Encino Motorcars, LLC v. Navarro, ––– U.S. 

––––, 138 S. Ct. 1134, 1142 (2018), deviating from the prior rule that 

FLSA “exemptions are to be narrowly construed against the employers 

seeking to assert them.” Arnold v. Ben Kanowsky, Inc., 361 U.S. 388, 392 

(1960). Despite this change in interpretive gloss, courts have recognized 

that prior cases that cite the old rule of construction remain valid as 

precedent so long as their “central analyses” “concern[ed] the 

interpretation and application of FLSA-implementing regulations.” See 

Amaya v. NOYPI Movers, L.L.C., 741 F. App’x 203, 205 n.2 (5th Cir. 

2018). 
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performance of work . . . [r]equiring knowledge of an advanced type in a 

field of science or learning customarily acquired by a prolonged course of 

specialized intellectual instruction . . . .” 29 C.F.R. § 541.300. 

“The phrase ‘work requiring advanced knowledge’ means work 

which is predominantly intellectual in character, and which includes 

work requiring the consistent exercise of discretion and judgment, as 

distinguished from performance of routine mental . . . work.” Id. § 

541.301(b). “An employee who performs work requiring advanced 

knowledge generally uses the advanced knowledge to analyze, interpret 

or make deductions from varying facts or circumstances.” Id. “Advanced 

knowledge cannot be attained at the high school level.” Id.  

 “The phrase ‘field of science or learning’ includes the traditional 

professions of law, medicine, . . . [and] various types of physical, chemical 

and biological sciences, pharmacy and other similar occupations that 

have a recognized professional status . . . .” Id. § 541.301(c). 

“The phrase ‘customarily acquired by a prolonged course of 

specialized intellectual instruction’ restricts the exemption to professions 

where specialized academic training is a standard prerequisite for 

entrance into the profession.” Id. § 541.301(d). “The best prima facie 
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evidence that an employee meets this requirement is possession of the 

appropriate academic degree.” Id. The exemption is also available to 

employees “who have substantially the same knowledge level and 

perform substantially the same work as the degreed employees, but who 

attained the advanced knowledge through a combination of work 

experience and intellectual instruction”—“for example, . . . the occasional 

lawyer who has not gone to law school, or the occasional chemist who is 

not the possessor of a degree in chemistry.” Id. “The learned professional 

exemption also does not apply to occupations in which most employees 

have acquired their skill by experience rather than by advanced 

specialized intellectual instruction.” Id. 

“Registered nurses who are registered by the appropriate State 

examining board generally meet the duties requirements for the learned 

professional exemption.” Id. § 541.301(e)(2). “Licensed practical nurses 

and other similar health care employees, however, generally do not 

qualify as exempt learned professionals because possession of a 

specialized advanced academic degree is not a standard prerequisite for 

entry into such occupations.” Id. 
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B. The Administrative Exemption. 

 

The term “employee employed in a bona fide administrative 

capacity” means (1) “any employee . . . [w]hose primary duty is the 

performance of office or non-manual work directly related to the 

management or general business operations of the employer or the 

employer’s customers;” and (2) “[w]hose primary duty includes the 

exercise of discretion and independent judgment with respect to matters 

of significance.” Id. § 541.200. 

(1) Work directly related to the management or 

general business operations of the employer or its 

customers. 

 

Work “directly related to the management or general business 

operations” of the employer or its customers means “work directly related 

to assisting with the running or servicing of the business, as 

distinguished, for example,” from “production” or “selling.” Id. § 

541.201(a). 

As this Court has explained, “the ‘essence’ of an administrative job 

is that an administrative employee participates in ‘the running of a 

business, and not merely . . . the day-to-day carrying out of its affairs.’” 

Davis, 587 F.3d at 535 (quoting Bratt, 912 F.2d at 1068).  
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Because the exemption specifically identifies “production” as an 

example of work that is not directly related to running or servicing of a 

business, “courts analyzing whether the directly related element has 

been satisfied have often focused their inquiry on whether the work is 

‘production-type’ work or analogous thereto.” See, e.g., Calderon v. 

GEICO Gen. Ins. Co., 809 F.3d 111, 123 (4th Cir. 2015) (citing Desmond 

v. PNGI Charles Town Gaming, L.L.C., 564 F.3d 688, 694 (4th Cir. 

2009)). This so-called “administrative/production” dichotomy 

distinguishes between “work related to the goods and services which 

constitute the business’ marketplace offerings and work which 

contributes to ‘running the business itself.’” Davis, 587 F.3d at 536-37 

(quoting Bothell v. Phase Metrics, Inc., 299 F.3d 1120, 1127 (9th Cir. 

2002)). 

The regulations identify “functions that must be performed no 

matter what the business produces,” id. at 535—including work in 

functional areas “such as tax; finance; accounting; budgeting; auditing; 

insurance; quality control; purchasing; procurement; advertising; 

marketing; research; safety and health; personnel management; human 

resources; employee benefits; labor relations; public relations, 
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government relations; computer network, internet and database 

administration; legal and regulatory compliance; and similar activities.” 

29 C.F.R. § 541.201(b). 

The regulations effectively distinguish “between work that any 

employer needs performed—such as accounting, human resources, and 

regulatory compliance—and work that is particular to an employer’s 

industry.” Bollinger v. Residential Capital, LLC, 863 F. Supp. 2d 1041, 

1048 (W.D. Wash. 2012) (citing Bratt, 912 F.2d at 1070). “The former is 

part and parcel of running a business and therefore exempt 

administrative work. The latter is not.” Id. 

(2) Work requiring the exercise of discretion and 

independent judgment with respect to matters of 

significance. 

 

The administrative exemption also requires that an employee’s 

primary duty “include[] the exercise of discretion and independent 

judgment with respect to matters of significance.” 29 C.F.R. § 541.201(a). 

The exercise of discretion and independent judgment “involves the 

comparison and the evaluation of possible courses of conduct, and acting 

or making a decision after the various possibilities have been considered.” 

Id. § 541.202(a). It “implies the employee has authority to make an 
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independent choice, free from immediate direction or supervision.” Id. § 

541.202(c). The term applies to the kinds of “decisions normally made by 

persons who formulate policy within their spheres of responsibility.” 

Cooke v. Gen. Dynamics Corp., 993 F. Supp. 56, 65 (D. Conn. 1997) 

(citations omitted). 

As numerous courts have cautioned, “the most frequent cause of 

misapplication of the term ‘discretion and independent judgment’ is the 

failure to distinguish it from the use of skill in various respects.” Schaefer 

v. Ind. Mich. Power Co., 358 F.3d 394, 404 (6th Cir. 2004) (quoting 29 

C.F.R. § 541.207(c)(1) (2003)). The exercise of discretion and independent 

judgment “must be more than the use of skill in applying well-established 

techniques, procedures or specific standards described in manuals or 

other sources.” 29 C.F.R. § 541.202(e).  

Further, the discretion and independent judgment exercised must 

be both substantial and consequential. Courts emphasize “that almost 

every employee exercises some discretion.” Clark v. J.M. Benson Co., Inc., 

789 F.2d 282, 287-88 (4th Cir. 1986). To demonstrate administrative 

status, however, “the discretion and independent judgment exercised 

must be real and substantial.” Id.; see also In re Novartis Wage and Hour 
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Litig., 611 F.3d 141, 157 (2d Cir. 2010) (employees’ relatively minor 

choices are insufficient to demonstrate discretion and independent 

judgment), abrogated on other grounds by Christopher v. SmithKline 

Beecham Corp., 567 U.S. 142 (2012). 

The regulations supply a lengthy list of factors to consider in 

determining whether an employee exercises the requisite discretion and 

independent judgment with respect to significant matters. They include: 

whether the employee has authority to formulate, affect, 

interpret, or implement management policies or operating 

practices; 

 

whether the employee carries out major assignments in 

conducting the operations of the business; 

 

whether the employee performs work that affects business 

operations to a substantial degree, even if the employee’s 

assignments are related to operation of a particular segment 

of the business; 

 

whether the employee has authority to commit the employer 

in matters that have significant financial impact; 

 

whether the employee has authority to waive or deviate from 

established policies and procedures without prior approval; 

 

whether the employee has authority to negotiate and bind the 

company on significant matters; 

 

whether the employee provides consultation or expert advice 

to management; 
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whether the employee is involved in planning long- or short-

term business objectives; 

 

whether the employee investigates and resolves matters of 

significance on behalf of management; and 

 

whether the employee represents the company in handling 

complaints, arbitrating disputes or resolving grievances. 

 

29 C.F.R. § 541.202(c). No single factor is dispositive. Rather, “federal 

courts generally find that employees who meet at least two or three of 

these factors are exercising discretion and independent judgment . . . .” 

Boyd v. Bank of Am. Corp., 109 F. Supp.3d 1273, 1293 (C.D. Cal. 2015) 

(quoting 69 Fed. Reg. at 22,143). 

C. Primary Duties and Use of Manuals and Guidelines. 

 

 Finally, the regulations contain three provisions applicable to both 

the professional and administrative exemptions.  

First, “[a] job title alone is insufficient to establish the exempt 

status of an employee. The exempt or nonexempt status of any particular 

employee must be determined on the basis of whether the employee’s . . . 

duties meet the requirements of the regulations . . . .” 29 C.F.R. § 541.2. 

Second, both exemptions require the employee’s “primary duty” to 

be the performance of exempt work. Id. § 541.700. The term “primary 

duty” means the “principal, main, major or most important duty that the 
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employee performs,” “based on all the facts in a particular case,” with 

“the major emphasis on the character of the employee’s job as a whole.” 

Id. 

Third, the regulations caution that “[t]he use of manuals, 

guidelines or other established procedures containing or relating to 

highly technical, scientific, legal, financial or other similarly complex 

matters that can be understood or interpreted only by those with 

advanced or specialized knowledge or skills does not preclude” the 

application of an exemption. Id. § 541.704. Such manuals and procedures 

may provide employees with “guidance in addressing difficult or novel 

circumstances and thus use of such reference material would not affect 

an employee’s exempt status.” Id. The professional and administrative 

exemptions “are not available, however, for employees who simply apply 

well-established techniques or procedures described in manuals or other 

sources within closely prescribed limits to determine the correct response 

to an inquiry or set of circumstances.” Id. 

II. STANDARD OF REVIEW. 

 

This Court reviews a district court’s grant of summary judgment de 

novo, “draw[ing] all reasonable inferences against the party whose 



48 
 

motion is under consideration” where cross-motions for summary 

judgment are filed. Boy Scouts of Am. v. Wyman, 335 F.3d 80, 88 (2d Cir. 

2003). Summary judgment is proper if “there is no genuine issue as to 

any material fact and . . . the moving party is entitled to a judgment as a 

matter of law.” Fed. R. Civ. P. 56(c). 

“The question of how the [employees] spent their working time . . . 

is a question of fact.” Icicle Seafoods, Inc. v. Worthington, 475 U.S. 709, 

714 (1986). “The question whether their particular activities excluded 

them from the overtime benefits of the FLSA is a question of law . . . .” 

Id. “Courts must focus on the actual activities of the employee in order 

[to] determine whether or not he is exempt from the FLSA’s overtime 

regulations.” Ale v. Tenn. Valley Auth., 269 F.3d 680, 688-89 (6th Cir. 

2001). Where “[t]he parties have not disputed [the employees’] actual 

duties, only the characterization of those duties,” the court may properly 

enter judgment as a matter of law. Hein v. PNC Fin. Servs. Grp., Inc., 

511 F. Supp. 2d 563, 572 (E.D. Pa. 2007).  

III. AETNA FAILED TO PROVE THAT ISETT QUALIFIED FOR 

THE PROFESSIONAL EXEMPTION. 

 

Contrary to the district court’s conclusion, Aetna has not carried its 

burden of proving that Isett qualified for the professional exemption.  
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A. Appeals Nurse Consultants Do Not Perform Clinical 

Nursing Duties Emblematic of Exempt Professional 

Work. 

 

Appeals Nurse Consultants are not practicing nurses and they do 

not perform the “work requiring advanced knowledge” that endows the 

work of RNs in a clinical setting with its professional character. 29 C.F.R. 

§ 541.300. 

The district court—and Aetna—relied heavily on the argument that 

Appeals Nurse Consultants hold degrees as RNs, who the regulations 

identify as “generally meet[ing] the duties requirements” for the 

exemption. 29 C.F.R. § 541.301(e)(2). The professional exemption, 

however, turns on whether the work itself requires advanced knowledge, 

not whether the educational achievements of the person doing that work 

could be exempt in another context. See Dybach v. State of Fla. Dep’t of 

Corrs., 942 F.2d 1562, 1565 (11th Cir. 1991) (“[T]he determinative factor 

is the job requirement and not the education in fact acquired by the 

employee.”); Rieve v. Coventry Health Care, Inc., 870 F. Supp. 2d 856, 863 

(C.D. Cal. 2012) (“[T]he fact that Plaintiff holds an RN degree is not 

dispositive, nor is a conclusory statement from Plaintiff’s deposition that 

she relied upon her RN training. An inquiry of whether Plaintiff’s work 
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required advanced knowledge necessitates a thorough examination of the 

tasks comprising Plaintiff’s primary duties.”); Flood v. Premier Internal 

Med. Assocs., No. 8:00-CV-328-T-17C, 2000 WL 782950, at *5 (M.D. Fla. 

Apr. 25, 2000) (holding that the dismissal of an overtime claim under the 

FLSA was not per se required by the plaintiff’s status as a registered 

nurse).  

And Appeals Nurse Consultants do not perform the “work requiring 

advanced knowledge” that RNs use in a clinical setting. RNs working in 

a traditional hospital or clinic setting “provide and coordinate patient 

care, educate patients and the public about various health conditions, 

and provide advice and emotional support to patients and their family 

members.” U.S. Bureau of Labor Statistics, Occupational Outlook 

Handbook, Registered Nurses: What They Do, 

https://www.bls.gov/ooh/healthcare/registered-nurses.htm#tab-2 (last 

visited February 1, 2019). Their duties typically include “[r]ecord[ing] 

patients’ medical histories and symptoms”; “[a]dminister[ing] patients’ 

medicines and treatments”; “[s]et[ting] up plans for patients’ care or 

contribut[ing] to existing plans”; “[o]bserv[ing] patients and record[ing] 

the observations”; “[c]onsult[ing] and collaborat[ing] with doctors and 
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other healthcare professionals”; “[o]perat[ing] and monitor[ing] medical 

equipment”; “[h]elp[ing] perform diagnostic tests and analyz[ing] the 

results”; “[t]each[ing] patients and their families how to manage illnesses 

or injuries”; and “[e]xplain[ing] what to do at home after treatment.” Id. 

State regulations define nursing similarly. E.g., Conn. Gen. Stat. § 20-

87a (listing duties such as “diagnosing human responses to actual or 

potential health problems,” “providing supportive and restorative care, 

health counseling and teaching,” and “collaborating in the 

implementation of the total health care regimen”); Tex. Occ. Code § 

301.002 (similar).  

Courts rely on the performance of these wide-ranging clinical duties 

in cases finding that RNs qualify for the professional exemption. See, e.g., 

Rieve, 870 F. Supp. 2d at 860 (RNs’ duties included “identifying and 

implementing medical services to meet the needs of [patients]”; 

“monitor[ing] and report[ing] whether patients were receiving medical 

services”; regularly communicating with doctors, patients, and claims 

adjustors in order to understand the patients’ conditions and evaluate 

whether it was appropriate; and interviewing patients to consider and 

advise on alternative treatments); Withrow v. Sedgwick Claims Mgmt. 
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Serv., Inc., 841 F. Supp. 2d 972, 987 (S.D.W.Va. 2012) (RNs’ duties 

included providing medical opinions on treatment and medication, 

assessing whether requested treatments were related to the original 

compensable injury, and determining whether an issue should be 

referred for an independent medical evaluation). 

Here, Appeals Nurse Consultants do not perform the clinical work 

requiring advanced knowledge that gives nursing its professional 

character. Appeals Nurses do not engage in bedside nursing or patient 

care. J.A.394-95, 398, 696-97, 842-44. They do not make medical 

decisions about what treatment is appropriate. J.A.1131. They do not 

“guide treatment” or provide medical advice. J.A.393-94, 697-98, 891, 

963-64, 1016. Significantly, Aetna permits Appeals Nurses to handle 

appeals from states where they are not licensed because Aetna 

understands that its Nurses are engaged in “administer[ing] health plan 

benefits”—not engaged in the practice of “nursing.” J.A.1736. 

B. The Utilization Review Work Performed by Appeals 

Nurse Consultants Does Not Require Knowledge of an 

Advanced Type. 

 

The fact that Appeals Nurse Consultants do not engage in clinical 

nursing does not end the analysis, of course. The work they do perform, 
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however, does not “require[] knowledge of an advanced type.” 29 C.F.R. § 

541.300. On the contrary, Appeals Nurse Consultants’ primary duty of 

reviewing appeals does not “require[] the consistent exercise of discretion 

and judgment.” Id. § 541.301(b). Rather, it entails the “performance of 

routine mental . . . work,” id., specifically, “apply[ing] well-established 

techniques or procedures described in manuals or other sources within 

closely prescribed limits to determine the correct response to an inquiry 

or set of circumstances.” Id. § 541.704. 

Appeals Nurse Consultants’ primary duty consists of taking 

medical information already collected and gathered by someone else, 

comparing it against specific established criteria, and documenting the 

results of that comparison on a template—a task that is more routine 

mental work than predominantly intellectual in character. See supra 

Part § I.E(2)-(3). 

The criteria used for an appeal review establish that Aetna’s 

guidelines do not allow for the use of discretion or judgment. The criteria 

detail precisely which measurements, diagnoses, assessments, or other 

variables must be present to determine medical necessity. See supra Part 

§ I.E(3). Appeals Nurse Consultants have no power to deviate from the 
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guidelines or to deny coverage; and they can approve coverage only when 

the relevant guidelines are clearly satisfied. See supra Part § I.E(5)-(7). 

In other words, Appeals Nurse Consultants “apply well-established 

techniques or procedures described in manuals . . . within closely 

prescribed limits to determine the correct response to an inquiry or set of 

circumstances.” 29 C.F.R. § 541.704. To the extent that the utilization 

review process leaves any room for discretion and judgment, that 

discretion belongs to the Medical Directors, who can use their 

professional judgment to approve a request that does not satisfy the 

relevant clinical criteria. J.A.1286. 

The fact that Appeals Nurse Consultants, including Isett, are 

audited and evaluated based on the “quality” and “accuracy” of their work 

further demonstrates that appeals review does not require knowledge of 

an advanced type. The notions of “discretion” and “judgment” necessarily 

imply the freedom to draw upon advanced knowledge in choosing among 

several permissible courses of action. But Appeals Nurse Consultants 

have no such freedom. Aetna’s audits assess whether Appeals Nurses use 

the appropriate guidelines and apply them “correctly.” See supra Part § 

I.I; see also Vela v. City of Houston, 276 F.3d 659, 676 (5th Cir. 2001) 
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(holding emergency medical services workers were not learned 

professionals exercising discretion and judgment since they followed 

standing orders that did not allow deviation when unsupervised and only 

exercised minimal discretion when under direct physician supervision); 

Quirk v. Baltimore Cty., Md., 895 F. Supp. 773, 786 (D. Md. 1995) 

(holding paramedics disciplined for violating protocols demonstrated 

they did not exercise consistent discretion under learned professional 

exemption). 

The Fifth Circuit’s opinion in Clark reinforces the conclusion that 

Appeals Nurse Consultants do not use knowledge of an advanced type in 

fulfilling their duties. There, as here, nurses used “clear guidelines to 

mak[e] a determination.” Clark, 656 F. App’x at 692. The guidelines 

themselves were written to promote “impartial and consistent utilization 

decisions.” Id. The employer “also provided detailed steps for [nurses] to 

follow in conducting utilization reviews, and [nurses] were annually 

tested on their ability to ‘apply the medical necessity criteria to the 

clinical information that they review.’” Id. On these facts, the Fifth 

Circuit concluded that the “entire utilization review process seems 
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designed to minimize the amount of discretion and independent judgment 

employed by [nurses].” Id. (emphasis added). So too here.  

C. Reviewing Appeals Does Not Require Knowledge of an 

Advanced Type Customarily Acquired by a Prolonged 

Course of Specialized Intellectual Instruction. 

 

Last, Appeals Nurse Consultants’ primary duty of reviewing 

appeals does not require advanced knowledge “customarily acquired by a 

prolonged course of specialized intellectual instruction.” 29 C.F.R. § 

541.300 (emphasis added). Instead, their work can be—and is—

performed by Appeals Nurse Associates, LPNs who possess only a year 

of technical education. And like Appeals Nurse Associates, Appeals 

Nurse Consultants acquire the skills needed to review appeals “by 

experience rather than by advanced specialized intellectual instruction.” 

Id. § 541.301(d). 

An employer’s decision to require a particular degree does not itself 

establish the applicability of the exemption. See Pippins v. KPMG, LLP, 

759 F.3d 235, 251 (2d Cir. 2014). Rather, the focus in analyzing the 

availability of the learned professional exemption is on the minimum 

requirements of the job itself. Young v. Cooper Cameron Corp., 586 F.3d 

201, 206 (2d Cir. 2009); Dybach, 942 F.2d at 1565 (“[T]he determinative 
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factor is the job requirement and not the education in fact acquired by 

the employee.”); Debejian v. Atl. Testing Labs., Ltd., 64 F. Supp. 2d 85, 

89 (N.D.N.Y. 1999) (stating the proper focus for the third learned 

professional prong is the requisites for the position, not whether the 

employee had advanced certifications and degrees); Raimondi v. Cent. 

DuPage Hosp., No. 15 C 7780, 2017 WL 1178513, at *4 (N.D. Ill. Mar. 30, 

2017) (stating “[t]he key question is whether [plaintiff’s] primary duties, 

as she actually performed them, required the use of advanced knowledge 

acquired through a course of specialized instruction”).  

Here, even though Aetna formally limits the Appeals Nurse 

Consultant position to those holding RN licenses, the primary duty of 

conducting appeals review work is functionally identical to the work 

performed by Appeals Nurse Associates, LPNs who do not obtain their 

knowledge from a “course of specialized intellectual instruction.” 29 

C.F.R. § 541.301(e)(2). On this point, the Fifth Circuit’s decision in Clark 

is once again particularly instructive. There, the court held that the 

employer’s utilization review nurse position did not require advanced 

knowledge customarily acquired by a prolonged course of specialized 

intellectual instruction where both RNs and LPNs performed utilization 
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review. Clark, 656 F. App’x at 694. Even though some RNs worked as 

utilization review nurses, the Fifth Circuit held that the appropriate 

standard for determining the educational prerequisite under the 

professional exemption was the minimum required qualifications for the 

job. Id. at 693. Since the work at issue only required an LPN license, the 

court found that the minimum requirement for utilization review work 

was an LPN license. Id. at 694. Therefore, the court held, “a specialized 

advanced academic degree is not a standard prerequisite for entry into 

such occupations.” Id. at 693. 

The same holds true here. It is undisputed that Aetna’s Appeals 

Nurse Associates, who are LPNs, share the same primary job duty 

(reviewing appeals) as Isett and other Appeals Nurse Consultants, who 

are RNs. J.A. 614-15, 775, 795, 917, 980, 1011-12, 1353, 1356, 1359. 

Nurses in both positions are assigned work through the same process and 

review the same types of cases. See supra Part § I.E(1). 

Both adhere to the same procedures apply the same clinical criteria. 

See supra Part § I.E(2)-(3). They are both audited according to the same 

criteria using the same form. See supra Part § I.I. And they are both 
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evaluated based on their productivity and held to nearly identical 

performance goals and objectives. See supra Part § I.H-I. 

Both Appeals Nurse Associates and Appeals Nurse Consultants 

participate in rigorous and ongoing on-the-job training. J.A.612, 625-27, 

630-31, 685, 810-12, 814, 1053-55, 1057-58, 1424-27, 1354, 1452-65. 

J.A.685, 814, 837-38. This training demonstrates that both Appeals 

Nurse Associates and Appeals Nurse Consultants “acquire[] their skill” 

of reviewing appeals principally “by experience rather than by advanced 

specialized intellectual instruction.” 29 C.F.R. § 541.301(d). 

The only formal distinction between an LPN and an RN at Aetna is 

that an LPN is not authorized to approve a request when the 

standardized criteria are met. See supra Part § I.E(7). Instead, an LPN 

may only suggest to the Medical Director to consider approval. See supra 

Part § I.E(7). But in making this recommendation, Appeals Nurse 

Associates are required to report to the Medical Director which criteria 

are or are not met when documenting the appeal review. See supra Part 

§ I.E(7). 

As far as the professional exemption is concerned, the line Aetna 

has drawn between Appeals Nurse Consultants and Appeals Nurse 
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Associates represents a distinction without a difference. Throughout the 

appeals process, the knowledge (advanced or otherwise) that Appeals 

Nurses gained in nursing school bears solely on the question of whether 

the relevant clinical criteria are satisfied. All Appeals Nurses, RNs and 

LPNs alike, are required to make that determination regardless of 

whether they approve or recommend approval. This final step—

approving requests when the medical information meets the established 

criteria—does not require any additional “prolonged course of specialized 

intellectual instruction.” 29 C.F.R. § 541.300(a)(2)(i). 

And in any event, the formal distinction Aetna has drawn between 

Appeals Nurse Consultants and Appeals Nurse Associates collapses 

entirely in light of Aetna’s on-the-ground conduct. Aetna’s managers 

(including the head of the National Clinical Appeals Unit) have 

responded to periods of intense volume by temporarily authorizing 

Appeals Nurse Associates—LPNs—to approve requests for coverage 

when the relevant criteria are met. J.A.1679-81. Aetna also brings in 

nurses from other departments, including LPNs, to help with the 

backlogs. J.A.424-25, 428, 870-71, 1075-76, 1079-80. These temporary 

arrangements demonstrate that Aetna’s LPNs are fully capable of 
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performing every last duty assigned to Aetna’s RNs, including approving 

rather than recommending approval when the relevant criteria are met. 

The practices of other employers in the health insurance industry 

further support the conclusion that Appeals Nurse Consultants’ primary 

duty of reviewing appeals does not require advanced knowledge 

“customarily acquired by a prolonged course of specialized intellectual 

instruction.” 29 C.F.R. § 541.300(a)(2)(i). The same utilization review 

appeal work performed by Appeals Nurse Consultants at Aetna is done 

by LPNs at other managed care organizations, including Centene 

Corporation and Magellan Health. J.A.1738, 1741-42; see also Clark, 656 

F. App’x at 694 (considering whether the professional exemption applied 

to utilization review nurses, including LPNs, who had the authority to 

approve claims that met the relevant guidelines).  

In sum, the evidence in the record demonstrates that a nurse 

holding an LPN degree, and therefore deemed ineligible for the 

professional exemption, can meet all the functional requirements of the 

Appeals Nurse Consultant job. See Kadden v. VisuaLex, LLC, 910 F. 

Supp. 2d 523, 539 (S.D.N.Y. 2012) (holding graphic consultant possessing 

a law degree was not learned professional where an advanced degree was 
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not required for the position); Zubair v. EnTech Eng’g P.C., 808 F. Supp. 

2d 592, 598 (S.D.N.Y. 2011) (holding learned professional exemption 

inapplicable where position did not require any degree, even though the 

employer hired individuals with advanced degrees).  

The professional exemption does not apply to Isett.  

IV. AETNA FAILED TO PROVE THAT ISETT QUALIFIED FOR 

THE ADMINISTRATIVE EXEMPTION. 

 

Aetna has likewise not proven that Appeals Nurse Consultants are 

properly classified as exempt administrative employees.7 

A. Appeals Nurse Consultants Do Not Perform Work 

Directly Related to the Management or General 

Business Operations of Aetna or Its Customers. 

 

Appeals Nurse Consultants do not perform work “directly related 

to the management or general business operations” of Aetna or its 

customers. 29 C.F.R. § 541.201(a).  

Appeals Nurse Consultants in no way “participate[] in ‘the running 

of a business.’” Davis, 587 F.3d at 535 (quoting Bratt, 912 F.2d at 1068). 

                                                           
7 Although the district court did not reach this question, this Court can 

consider any issue raised in the district court where there is a record 

sufficient to permit conclusions of law. See In re Arab Bank, PLC Alien 

Tort Statute Litig., 808 F.3d 144, 157-58 (2d Cir. 2015). Given the near 

certainty that Aetna will invoke the administrative exemption as an 

alternative grounds for affirmance, Isett will address the issue here.  
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Appeals Nurse Consultants do not formulate policies or guide the course 

of the business. Rather, they apply criteria supplied by Aetna to clinical 

information gathered by health care providers. These duties constitute 

“the day-to-day carrying out of [Aetna’s] affairs” as an insurance 

company. Davis, 587 F.3d at 535; Clark v. Centene Co. of Texas, L.P., 44 

F. Supp. 3d 674, 682 (W.D. Tex. 2014) (utilization review nurses engage 

in the day-to-day work of an insurance company). 

Moreover, Appeals Nurse Consultants do not perform the sort of 

work “that must be performed no matter what the business produces,” 

Davis, 587 F.3d at 535, for example, work in the areas of tax, finance, 

accounting, budgeting, or auditing, see 29 C.F.R. § 541.201(b). Although 

the regulations mention “insurance,” Appeals Nurse Consultants’ front-

line role at an insurance company does not transform them into 

administrative workers. “Context . . . matters.” Davis, 587 F.3d at 535. A 

bank teller is not an administrative employee by virtue of working in 

“finance,” even though the regulations mention “finance” as a functional 

area where some administrators work. Schaefer, 358 F.3d at 404. The 

regulations’ examples of exempt work must be read in light of the 

background principle that “exempt administrative work is about running 
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a business, not implementing its day-to-day operations.” Bollinger, 863 

F. Supp. 2d at 1049. The “insurance” work performed by Appeals Nurse 

Consultants—utilization review—is not work that “any employer needs 

performed.” Id. at 1048. It is “work that is particular to an employer’s 

industry.” Id. 

This Court’s decision in Davis, 587 F.3d at 535, which held that 

mortgage underwriters at Chase Bank did not qualify for the 

administrative exemption, provides a useful analogy. This Court relied 

on the fact that “[u]nderwriters . . . performed work that was primarily 

functional rather than conceptual.” Id. Underwriters “were not at the 

heart of the company’s business operations.” Id. Similarly, they “had no 

involvement in determining the future strategy or direction of the 

business, nor did they perform any other function that in any way related 

to the business’s overall efficiency or mode of operation.” Id. “Rather, they 

were trained only to apply the credit policy as they found it, as it was 

articulated to them through the detailed Credit Guide.” Id. Down the 

line, these same facts are present here. Appeals Nurse Consultants play 

no role in determining Aetna’s future strategy or direction of the 

business, nor do they perform any work related to the business’s overall 
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efficiency or mode of operation. Like Chase’s underwriters, they apply 

technical guidelines on a case-by-case, customer-by-customer basis and 

determine whether those guidelines are met. 

The Fourth Circuit’s decision in Calderon reinforces the same point. 

809 F.3d at 111. There, the court concluded that insurance investigators’ 

primary duty was “conducting investigations to resolve narrow factual 

questions” concerning potential insurance fraud and reporting the 

information to others. Id. at 124. Analyzing the investigators’ duties 

under the “management or general business operations” requirement, 

the court held that these employees were “in no way part of the 

management of [the employer] and d[id] not run or service the ‘general 

business operations.’” Id. (internal quotations omitted). The Fourth 

Circuit reasoned that the insurance investigator’s primary duty was “too 

far removed from their employer’s management or general business 

operations to satisfy the directly related element” and they had “no 

supervisory responsibility and do not develop, review, evaluate, or 

recommend [the employer’s] business polices or strategies with regard to 

the” claims they investigated. Id. 
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One final fact confirms the non-administrative nature of Appeals 

Nurse Consultants’ job: their performance is literally measured by their 

“production.” See supra Part § I.H. Productivity is closely monitored by 

Aetna to make sure that appeals are resolved in a timely fashion. 

J.A.716-18. Aetna also creates a “weighted productivity” percentage for 

its Appeals Nurses, measuring how efficiently Appeals Nurses do their 

jobs. J.A.677-81, 801-03, 808-09, 1430-31. Aetna rewards good 

productivity with “productivity bonuses” and punishes poor productivity 

with counseling and additional training. J.A. 714-17, 804, 809. 

Employees who are treated in this fashion are rarely—if ever—bona fide 

administrative employees. As this Court has recognized, paying or 

disciplining employees based on the volume of their production “shows 

that [the employer] believe[s] that the work of [such employees] could be 

quantified in a way that the work of administrative employees generally 

cannot.” Davis, 587 F.3d at 535. 

B. Appeals Nurse Consultants Do Not Exercise Discretion 

and Independent Judgment with Respect to Matters of 

Significance. 

 

Aetna’s administrative exemption defense fails for an independent 

reason: Appeals Nurse Consultants do not exercise discretion and 
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independent judgment with respect to matters of significance. 29 C.F.R. 

§ 541.202. Instead, they use “skill in applying well-established 

techniques, procedures or specific standards described in manuals or 

other sources”—a duty flatly inconsistent with exempt administrative 

work. See 29 C.F.R. §§ 541.202(e), 541.704. 

Appeals Nurse Consultants’ job requires them to strictly apply facts 

to guidelines. See supra Part § I.E(2)-(3). Aetna requires Appeals Nurse 

Consultants to conduct their reviews using Aetna’s policies and 

procedures. See supra Part § I.E(2)-(3). These guidelines definitively 

establish the criteria that Appeals Nurses must adhere to when 

conducting reviews. See supra Part § I.E(2)-(3). The criteria themselves 

severely limit Appeals Nurse Consultants’ decision-making authority. 

See supra Part § I.E(2)-(3). The criteria operate as checklists with 

objective metrics, symptoms, or diagnoses that Appeals Nurse 

Consultants compare to clinical information collected and interpreted by 

the healthcare providers before the providers submitted authorization 

requests. See supra Part § I.E(2)-(3). Failure to meet Aetna’s accuracy or 

productivity requirements in applying Aetna’s criteria results in 

corrective action. Id. § I.H-I. All of these limitations prevent Appeals 
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Nurse Consultants from exercising discretion and judgment with respect 

to matters of significance. See Vela, 276 F.3d at 676 (holding employees 

did not exercise consistent discretion and judgment where employer’s 

orders strictly defined the actions or techniques the employee used); 

Zannikos v. Oil Inspections (U.S.A.), Inc., 605 F. App’x 349, 354 (5th Cir. 

2015) (same); see also Schaefer, 358 F.3d at 401 (stating that the purpose 

of detailed guidelines and procedures “is to create conformity which has 

the practical effect of minimizing discretion”); Gallegos v. Equity Title Co. 

of Am., Inc., 484 F. Supp. 2d 589, 596-97 (W.D. Tex. 2007) (“[A]n employee 

who merely applies his knowledge in following prescribed procedures or 

determining which procedure to follow . . . is not exercising discretion and 

independent judgment.”). 

The Fifth Circuit’s opinion in Clark again offers useful analysis. 656 

F. App’x at 692-93. Like the Appeals Review Nurses here, the utilization 

review nurses in Clark were responsible for “collecting and reviewing 

medical information and comparing the information to established 

guidelines to determine whether the request should be approved.” Id. at 

692. They were required to follow detailed steps in conducting reviews. 

Id. The nurses could not deny the request if it did not meet the criteria. 
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Id. In concluding that the utilization review nurses’ primary duties did 

not include the exercise of discretion and independent judgment with 

respect to matters of significance, the Fifth Circuit rejected the 

defendant’s attempts to analogize utilization review work to insurance 

claims adjusting, finding utilization review work to be a “far cry” from 

the discretion exercised by claims adjusters. Id. Instead, the Fifth Circuit 

likened utilization review responsibilities to ordinary, non-exempt, 

inspection work. Id. (citing 29 C.F.R. § 541.203(g)). The court reasoned: 

[Utilization review nurses], by examining medical 

information and applying it to utilization review guidelines, 

carry out inspector-type duties by performing “specialized 

work along standardized lines involving well-established 

techniques and procedures, which may have been catalogued 

and described in manuals or other sources.” In performing 

their duties, [utilization review nurses] must become familiar 

with medical documents, patient information, and health-

related terminology, similar to the way inspectors “rely on 

techniques and skills acquired by special training or 

experience.” Moreover, the comprehensive guidelines that 

[utilization review nurses] must follow indicate that “they 

have some leeway in the performance of their work but only 

within closely prescribed limits.” 

 

Id. at 692-93 (internal citations and brackets omitted). Across the board, 

the same is true in this case. 

None of this analysis diminishes the skill Appeals Nurse 

Consultants use to do their jobs—particularly their understanding and 
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use of medical terminology—but the administrative exemption requires 

“more than the use of skill in applying well-established techniques, 

procedures or specific standards described in manuals or other sources.” 

See Zannikos, 605 F. App’x at 354 (quoting 29 C.F.R. § 541.202(e)); 

Gallegos, 484 F. Supp. 2d at 596-97 (“[A]n employee who merely applies 

his knowledge in following prescribed procedures or determining which 

procedure to follow . . . is not exercising discretion and independent 

judgment.”); Ahle v. Veracity Research Co., 738 F. Supp. 2d 896, 907 (D. 

Minn. 2010) (holding decisions by investigators that were based on 

“established techniques, procedures or specific standards described in 

manuals or other sources” did not constitute exercising of discretion and 

independent judgment with respect to matters of significance). 

Moreover, none of the factors cited by the regulations as consistent 

with the exercise of discretion and independent judgment are present 

here. These factors demonstrate that the exercise of discretion and 

independent judgment must be real and substantial—the kind of work 

typically performed by “persons who formulate policy within their 

spheres of responsibility” or “exercise authority to commit the employer 

in a substantial respect, financial or otherwise.” Cooke, 993 F. Supp. at 
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65 (citations omitted). Appeals Nurse Consultants’ primary duty of 

utilization review bears no resemblance to such exempt work. 

Appeals Nurse Consultants do not affect Aetna’s business 

operations to a substantial degree. See 29 C.F.R. § 541.202(c). Like all 

workers, Appeals Nurse Consultants’ failure to do their jobs would affect 

Aetna’s business. But financial effect alone does not demonstrate an 

employee’s work substantially affects an employer’s business operations. 

See 29 C.F.R. § 541.202(f) (stating “an employee does not exercise 

discretion and judgment merely because the employer will experience 

financial losses if the employee fails to perform the job properly”); Martin 

v. Cooper Elec. Supply Co., 940 F.2d 896, 906 (3d Cir. 1991); Novartis, 

611 F.3d at 156 (sales representatives did not affect general operations 

to a substantial degree). 

Aetna does not authorize Appeals Nurse Consultants to “deviate 

from” company policy. 29 C.F.R. § 541.202(c). Quite the opposite, Appeals 

Nurse Consultants are required to use objective and consistent criteria, 

containing detailed definitions, metrics, and notes, in performing their 

primary duty. See supra Part § I.E(2)-(3). Appeals Nurse Consultants 

may only approve authorizations if Aetna’s criteria are satisfied. See 
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supra Part § I.E(2)-(3). Aetna has established a mechanism for the 

company to deviate from its own criteria: a Medical Director may find 

medical necessity even if Aetna’s criteria are not met. See supra Part § 

I.E(2)-(3). The fact that Aetna vests this authority at a higher level 

underscores Appeals Nurse Consultants’ lack of discretion and 

independent judgment. 

Appeals Nurse Consultants’ primary duty does not encompass any 

of the remaining regulatory factors demonstrating discretion and 

independent judgment with respect to matters of significance. Appeals 

Nurse Consultants do not provide advice to management, formulate or 

interpret Aetna’s policies, or carry out major assignments in conducting 

the operations of the business. See Martin, 940 F.2d at 906 (“[T]o suggest 

that … [a front line employee] is carrying out major assignments is to 

strain the interpretation of the regulation beyond common sense . . . .”). 

Appeals Nurse Consultants do not commit Aetna to a substantial degree 

or negotiate and bind the company on significant matters. Rather, 

Appeals Nurse Consultants can only approve authorizations that meet 

all of Aetna’s objective criteria. Appeals Nurse Consultants do not 

provide consultation or expert advice to management; they are not 
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involved in planning Aetna’s business objectives; they do not investigate 

and resolve matters of significance on behalf of management; and they 

do not represent the company in handling complaints, arbitrating 

disputes, or resolving grievances. See 29 C.F.R. § 541.202(c). 

For these reasons, Aetna has failed to demonstrate that the 

administrative exemption applies to Isett.  

CONCLUSION 

 

The district court’s judgment should be reversed, and the case 

remanded with instructions to grant Isett’s motion for summary 

judgment.  
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