
No. 15-35695 
_____________________ 

 
IN THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 
_____________________ 

 
CURT CLIFT, 
 

Plaintiff – Appellant, 
 
v. 

 
BNSF RAILWAY COMPANY, 

Defendant – Appellee. 
 
 
 

_____________________ 
 

APPELLANT’S BRIEF 
_____________________ 

 
 
 
 
 

 Adam W. Hansen 
Matthew H. Morgan 
Nicholas D. Thompson 
NICHOLS KASTER, PLLP 
4600 IDS Center 
80 South Eighth Street 
Minneapolis, MN 55402 
Telephone: (612) 256-3207 
Facsimile: (612) 338-4878 

 
      Counsel for Appellant 

  Case: 15-35695, 02/10/2016, ID: 9861910, DktEntry: 20, Page 1 of 49



ii 
 

 
TABLE OF CONTENTS 

 
 

INTRODUCTION .................................................................................... 1 

STATEMENT OF JURISDICTION ........................................................ 5 

STATEMENT OF ISSUES ...................................................................... 6 

STATEMENT OF THE CASE ................................................................ 6 

I.  FACTS AND PROCEDURAL HISTORY ........................................... 6 

A.  Clift Reports a Workplace Injury and Suffers Retaliation... 6  
 

B.  Clift Files an Administrative Complaint .............................. 7  
 
C.  Clift and His Wife File for Bankruptcy ................................ 8 
 
D.  Clift Discusses His Bankruptcy with His OSHA Attorney .... 

 ............................................................................................. 11 
  
E.  Clift Files This Action, Amends His Bankruptcy Filing .... 11 
 
F.  Clift Files a Motion To Join the Trustee; BNSF Files a 

Renewed Motion to Dismiss ................................................ 14 
  
G.  The District Court Grants Summary Judgment in Favor of 

BNSF and Denies Clift’s Motion To Join the Trustee ........ 14 
 
SUMMARY OF ARGUMENT ............................................................... 16 

ARGUMENT ......................................................................................... 18 

  Case: 15-35695, 02/10/2016, ID: 9861910, DktEntry: 20, Page 2 of 49



iii 
 

I. THE DISTRICT COURT ERRED IN DENYING CLIFT’S 
MOTION TO JOIN THE TRUSTEE AND GRANTING BNSF’S 
MOTION FOR SUMMARY JUDGMENT ................................... 18 
 
A. Governing Legal Framework .............................................. 18 
 

 (1)    Applicable bankruptcy code provisions ..................... 18 
 (2)    Rule 17 ....................................................................... 20 
 (3)    Judicial estoppel ........................................................ 23 

 
B. Standard of Review ............................................................. 27 
 
C. The District Court Erred in Dismissing the Case for Failure 

To Join the Real Party in Interest ...................................... 28 
 
D. The District Court Erred in Dismissing the Case Based on 

the Doctrine of Judicial Estoppel ........................................ 36 
 

CONCLUSION ...................................................................................... 39 

 

 

 

 

 

 

 

 

 

  Case: 15-35695, 02/10/2016, ID: 9861910, DktEntry: 20, Page 3 of 49



iv 
 

TABLE OF AUTHORITIES 

Advanced Magnetics, Inc. v. Bayfront Partners, Inc.,  
106 F.3d 11 (2d Cir. 1997)  ......................... 3, 16, 23, 30–31, 33–34 
 

Ahanchian v. Xenon Pictures, Inc.,  
624 F.3d 1253 (9th Cir. 2010)  ..................................................... 28  

 
Ah Quin v. Cnty. of Kauai Dept. of Transp., 

733 F.3d 267 (9th Cir. 2013) ............................................................  
 ................................................................ 2, 4, 17–18, 25–27, 35–38 

 
Ashford v. Steuart, 

657 F.2d 1053 (9th Cir.1981)  ...................................................... 34  
 
Biesek v. Soo Line R. Co., 

440 F.3d 410 (7th Cir. 2006)  ................................................. 35, 38 
 
Cal. Scents v. Surco Prods., Inc., 

406 F.3d 1102 (9th Cir. 2005)  ..................................................... 28 
 
Cohen v. Pennsylvania R. Co., 

30 F. Supp. 419 (S.D.N.Y. 1939)  ................................................. 23  
 
Conda P’ship, Inc. v. M.D. Constr. Co., Inc., 

771 P.2d 920 (Idaho Ct. App. 1989)  ............................................ 33 
 
Cont’l Ins. Co. v. N.A.D., Inc., 

16 Fed. Appx. 659 (9th Cir. 2001)  ............................................... 32  
 
Dunmore v. United States, 

258 F.3d 1107 (9th Cir. 2004)  ............................................... 20, 22 
 
Eitel v. McCool, 

782 F.2d 1470 (9th Cir. 1986)  ........................................... 2, 21, 32 
 
Esposito v. United States, 

368 F.3d 1271 (10th Cir. 2004)  ..................... 20–21, 23, 30–31, 33  

  Case: 15-35695, 02/10/2016, ID: 9861910, DktEntry: 20, Page 4 of 49



v 
 

 
Farris v. Seabrook, 

677 F.3d 858 (9th Cir. 2012)  ......................................................  28 
 
Fed. Deposit Ins. Corp. v. Bachman, 

894 F.2d 1233 (10th Cir. 1990)  ................................................... 19 
 
Hamilton v. State Farm Fire & Cas. Co., 

270 F.3d 778 (9th Cir. 2001)  ....................................................... 28  
  
Horphag Research Ltd. v. Garcia, 

475 F.3d 1029 (9th Cir. 2007)  ..................................................... 27 
 

In re Clift, 
No. 11-03227-FPC7 (Bankr. E.D. Wa. March 17, 2015)  ............. 13  

 
In re Miller, 

347 B.R. 48 (Bankr. S.D. Tex. 2006)  ............................................. 4  
 
In re Whittington, 

530 B.R. 360 (Bankr. W.D. Tex. 2014)  .................................. 21, 23  
 
Kane v. Nat’l Union Fire Ins. Co., 

535 F.3d 380 (7th Cir. 2008)  ................................................... 4, 38  
 
Lexmark Intern., Inc. v. Static Control Components, Inc., 

134 S. Ct. 1377 (2014)  ................................................................. 19 
 
Link Aviation, Inc. v. Downs, 

325 F.2d 613 (D.C. Cir. 1963) .................................................. 5, 36 
 
Magallon v. Livingston, 

453 F.3d 268 (5th Cir. 2006)  ....................................................... 22 
 
Miller v. Huntington Nat. Bank, 

No. 3:12–CV–114, 2013 WL 593780 (N.D. W. Va. Feb. 5, 2013)  29  
 
Mutuelles Unies v. Kroll & Linstrom, 

  Case: 15-35695, 02/10/2016, ID: 9861910, DktEntry: 20, Page 5 of 49



vi 
 

957 F.2d 707 (9th Cir. 1992)  ....................................................... 29  
 
New Hampshire v. Maine, 

532 U.S. 742 (2001)  ..................................................... 4, 24–26, 37 
 

Oneida Motor Freight, Inc. v. United Jersey Bank, 
848 F.2d 414 (3d Cir. 1988)  ..................................................... 2, 35 

 
Parker v. Wendy’s Intern., Inc., 

365 F.3d 1268 (11th Cir. 2004)  ................................................... 38 
 
Reed v. City of Arlington, 

650 F.3d 571 (5th Cir. 2011)  ....................................................... 38  
 

Rinke v. Johns–Manville Corp., 
734 P.2d 533 (1987)  ..................................................................... 33  

 
Rousseau v. Diemer, 

24 F. Supp.2d 137 (D. Mass. 1998)  ............................................. 33  
 
Sec. Ins. Co. v. United States ex rel. Haydis, 

338 F.2d 444 (9th Cir. 1964)  ....................................................... 34  
 
Southwest Marine Inc. v. Danzig,  

217 F.3d 1128 (9th Cir. 2000)  ..................................................... 34 
 
Swoger v. Rare Coin Wholesalers, 

803 F.3d 1045 (9th Cir. 2015)  ..................................................... 28 
 
United States v. CMA, Inc., 

890 F.2d 1070 (9th Cir. 1989)  ............................................... 22, 34 
 
Vanderheyden v. Peninsula Airport Com’n, 

No. 4:12CV46, 2012 WL 6760107 (E.D. Va. Sept. 27, 2012) ....... 38 
 

Wissman v. Pittsburgh Nat’l Bank, 
942 F.2d 867 (4th Cir. 1991)  ................................................. 20, 29 
 

  Case: 15-35695, 02/10/2016, ID: 9861910, DktEntry: 20, Page 6 of 49



vii 
 

STATUTES AND REGULATIONS 
 

11 U.S.C. § 323  ..................................................................................... 19 
 
11 U.S.C. § 350(b) .................................................................................. 19 
 
11 U.S.C. § 521(1)  ................................................................................. 19 
 
11 U.S.C. § 522 ................................................................................ 20, 29 
 
11 U.S.C. § 541(a)(1)  ....................................................................... 18, 19 
 
11 U.S.C. § 554 et seq. ........................................................... 3, 19–20, 29 
 
49 U.S.C. § 20109 et. seq. .................................................................... 5, 7 
 
Wash. Rev. Code § 6.27.150 .................................................................. 29 
 
 

RULES 
 

Fed. R. Civ. P. 17 ........................................................................... passim 
 
Fed. R. Civ. P. 17, Advisory Committee Notes (1966) .............................. 
 ......................................................................................... 1, 21–23, 32, 36 
 
Fed. R. Civ. P. 56(c) ............................................................................... 27 
 

 
OTHER AUTHORITIES 

 
6A Charles A. Wright, Arthur R. Miller & Mary Kay Kane, Federal 
Practice and Procedure § 1541 (2d ed.1990) ......................................... 20 
 
Merriam-Webster.com, http://www.Merriam-Webster.com (last visited 
Jan. 27, 2016) .......................................................................................... 9 
 

  Case: 15-35695, 02/10/2016, ID: 9861910, DktEntry: 20, Page 7 of 49



1 
 

INTRODUCTION 

This case presents a common scenario: the plaintiff, an employee, 

filed an administrative complaint against his employer after he was 

improperly punished for reporting a workplace safety concern. Later, he 

filed for bankruptcy, but inadvertently failed to disclose the 

administrative proceeding in his bankruptcy petition. Later still, 

realizing his mistake, the plaintiff re-opened his bankruptcy filing and 

disclosed the claim, allowing the bankruptcy trustee to assert the 

creditors’ interest in the fruits of the litigation.  

To this common scenario, the law supplies a commonsense 

response: correct the mistake, ensure that the proper parties are joined, 

and proceed to the merits. Federal Rule of Civil Procedure 17 provides 

that a “court may not dismiss an action for failure to prosecute in the 

name of the real party in interest until, after an objection, a reasonable 

time has been allowed for the real party in interest to ratify, join, or be 

substituted into the action.” Fed. R. Civ. P. 17(a)(3). After ratification, 

joinder, or substitution, “the action proceeds as if it had been originally 

commenced by the real party in interest.” Id. The rule is “intended to 

insure against forfeiture and injustice,” id., Advisory Committee Notes 
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1966, and vindicate “the strong policy underlying the Federal Rules of 

Civil Procedure favoring decisions on the merits.” Eitel v. McCool, 782 

F.2d 1470, 1472 (9th Cir. 1986).  

The district court in this case chose a different path. It denied the 

motion seeking to join the bankruptcy trustee in the action and 

dismissed the case with prejudice—foreclosing any potential recovery 

for either the individual plaintiff or his creditors and delivering “a 

windfall [to the] alleged wrongdoer.” Ah Quin v. Cty. of Kauai Dept. of 

Transp., 733 F.3d 267, 276 (9th Cir. 2013) (citing Oneida Motor Freight, 

Inc. v. United Jersey Bank, 848 F.2d 414, 420 (3d Cir. 1988) (Stapleton, 

J., dissenting)). 

To reach this conclusion, the district court committed a series of 

legal errors. The court misconstrued both the Federal Rules and 

substantive bankruptcy law in dismissing the plaintiff’s claim. Nothing 

in Rule 17 authorizes a court to dismiss a claim when the original 

plaintiff is, in fact, one of the real parties in interest. Here, the plaintiff 

was (and is) a real party in interest for two closely related reasons: first, 

the bankruptcy code allows the plaintiff to pursue a cause of action in 

his own name up to the amount of any allowable bankruptcy exemption; 

  Case: 15-35695, 02/10/2016, ID: 9861910, DktEntry: 20, Page 9 of 49



3 
 

and second, because the bankruptcy code so allows, the bankruptcy 

trustee here agreed to allow the plaintiff to recover a portion of any 

award, thereby “abandon[ing]” a portion of the claim and “ratify[ing]” 

the plaintiff’s participation in the case. See 11 U.S.C. § 554(a); Fed. R. 

Civ. P. 17(a)(3).  

Even assuming the plaintiff was not a real party in interest, the 

district court still erred in dismissing the case. The court relied on two 

judge-made doctrines that are wholly inapplicable here. The first 

doctrine gives courts applying Rule 17 very limited discretion to depart 

from the plain language of the Rule and “dismiss an action where there 

was no semblance of any reasonable basis for the naming of an incorrect 

party.” Advanced Magnetics, Inc. v. Bayfront Partners, Inc., 106 F.3d 11, 

20 (2d Cir. 1997). That high hurdle was not met here, where the 

overwhelming evidence demonstrates that the plaintiff filed this case in 

his own name due to an honest mistake (that he promptly corrected). 

The court similarly failed to recognize the purpose of the doctrine, 

which seeks to foreclose abusive tactics that prejudice defendants by 

effectively extending the statute of limitations. Such concerns are not 

implicated whatsoever here. As numerous courts have held, there is no 
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prejudice in a formal change to the case caption where the defendant is 

responding to the same suit alleging the same unlawful conduct.  

The second judge-made doctrine employed by the district court, 

judicial estoppel, seeks “to protect the integrity of the judicial process by 

prohibiting parties from deliberately changing positions according to 

the exigencies of the moment.” New Hampshire v. Maine, 532 U.S. 742, 

750 (2001) (internal quotation marks omitted). But there was no sound 

basis to apply the doctrine here, where no inconsistent statements were 

made and the failure to list the claim was inadvertent. This Court has 

cautioned that “the application of judicial estoppel in [the same 

circumstances] would do nothing to protect the integrity of the courts, 

would [i]nure to the benefit only of an alleged bad actor, and would 

eliminate any prospect that Plaintiff’s unsecured creditors might have 

of recovering.” Ah Quin, 733 F.3d at 276. 

The district court’s decision in this case is an outlier. Inadvertent 

failures to disclose assets in bankruptcy “happen[] all the time, 

especially with claims.” Kane v. National Union Fire Ins. Co., 535 F.3d 

380, 385 (7th Cir. 2008) (citing In re Miller, 347 B.R. 48, 53 (Bankr. S.D. 

Tex. 2006)). The bankruptcy code and the Federal Rules provide a just 
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and fair solution to this common occurrence: correct the mistake and 

proceed to the merits. As courts have overwhelmingly recognized, “[a]ny 

other rule would be highly technical without meaningful purpose.” Link 

Aviation, Inc. v. Downs, 325 F.2d 613, 615 (D.C. Cir. 1963). “To hold 

otherwise would be nothing less than a narrow and illgrounded 

construction of the rules of civil procedure not in harmony with their 

intent and purpose.” Id. (citations omitted). 

 The district court’s decision below disregarded these important 

principles. For the foregoing reasons, the district court’s judgment must 

be reversed.  

STATEMENT OF JURISDICTION 

The district court had federal question jurisdiction over this action 

pursuant to 28 U.S.C. § 1331 because Appellant asserts claims under 

the Federal Rail Safety Act, 49 U.S.C. § 20109 et seq. The district court 

entered an order granting BNSF’s motion for summary judgment on 

August 5, 2015 and entered final judgment the same day. Excerpts of 

Record (“ER”) 1, 2–15. Appellant filed a notice of appeal on September 

1, 2015. ER 16. This Court has jurisdiction under 28 U.S.C. § 1291. 
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STATEMENT OF ISSUES 

 1. Whether the district court erred in dismissing Appellant’s claim 

and denying Appellant’s motion to join the trustee for failure to 

prosecute in the name of the real party in interest?  

 2. Whether the district court erred in dismissing Appellant’s 

claims based on the doctrine of judicial estoppel? 

STATEMENT OF THE CASE 

I.  FACTS AND PROCEDURAL HISTORY. 

A.  Clift Reports a Workplace Injury and Suffers 
Retaliation.  

 
 On August 16, 2010, Appellant Curt Clift—a high school graduate 

and longtime employee of Appellee BNSF Railway Company—was 

involved in an accident that caused a minor injury to his co-worker. ER 

450–52. Clift promptly reported the accident to his supervisor. ER 452. 

Though the injury was minor, BNSF suspended Clift for ten days and 

put him on probation for one year. ER 454. While BNSF claimed that it 

disciplined Clift because he violated a workplace rule, the company’s 

genuine motivation was retaliation. ER 454–55. Clift’s supervisors were 

upset that Clift had reported his coworker’s injury, because such a 

report obligates the company to report the injury to the Federal 
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Railroad Administration. BNSF’s managers generally viewed Clift as a 

problematic employee because he persistently raised safety concerns. 

ER 454. 

B.  Clift Files an Administrative Complaint.  
 
On April 11, 2011, Clift, through an attorney supplied by Clift’s 

union contacts, filed a complaint with the United States Department of 

Labor’s Office of Occupational Safety and Health Administration 

(“OSHA”). ER 456. Clift sought relief under the Federal Rail Safety Act 

(“FRSA”), 49 U.S.C. § 20109, which provides that a railroad carrier 

“may not discharge, demote, suspend, reprimand, or in any other way 

discriminate against an employee” for, among other things, notifying 

the railroad carrier of a work-related personal injury. See 49 U.S.C. § 

20109(a)(4). Like many other federal employment laws, the Act requires 

aggrieved employees to file an administrative complaint as a 

prerequisite to filing a civil action in federal court. Id. §§ 20109(d)(1), 

20109(d)(2)(A)(ii), 20109(d)(2)(B)(3). 

OSHA sent a letter to Clift’s home on April 13, 2011, 

acknowledging the receipt of Clift’s complaint. ER 141, 144–45. Clift 

does not recall reading the letter. ER 141. On May 24, 2011, Clift’s 
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attorney sent a settlement demand to OSHA, offering to settle the claim 

against BNSF for $20,000. ER 142. Clift does not recall seeing—much 

less authorizing—the demand. ER 142, 145. On June 22, 2011, an 

OSHA investigator interviewed Clift at OSHA’s office. ER 145. The 

interview lasted approximately 90 minutes, and Clift’s attorneys were 

present. Id. 

C.  Clift and His Wife File for Bankruptcy. 
 
On June 30, 2011, through separate bankruptcy counsel, Clift and 

his wife filed for Chapter 7 bankruptcy protection. ER 394. The Clifts’ 

bankruptcy filing contained detailed records of the couple’s assets. ER 

401–06. The Clifts failed, however, to list Clift’s administrative OSHA 

complaint in the bankruptcy schedules. The petition asks the debtor to 

“[l]ist all suits and administrative proceedings to which the debtor is or 

was a party within one year immediately preceding the filing of this 

bankruptcy case.” ER 422. The Clifts checked “None.” Id.  

This omission was a mistake. Clift did not understand that the 

complaint he had filed with OSHA was part of an “administrative 

proceeding to which [he] . . . was a party.” ER 354. Rather, Clift 

believed his complaint to OSHA was a garden-variety workplace 
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complaint. As Clift testified, “I thought I had to go to file the complaint 

with OSHA, and if they said you could proceed, then we could proceed.” 

ER 141. According to Clift, “I just thought it was an OSHA complaint. I 

guess that’s all I thought it was.” ER 145. Clift also did not understand 

that his complaint would necessarily serve as a prerequisite to a civil 

action. Instead, Clift testified, “I was thinking they would just maybe if 

they sided with me, the OSHA would call . . . call my boss and just say, 

‘Leave him alone.’ That’s essentially what I thought would happen.” Id.  

Clift did not understand the complaint to be seeking money from BNSF. 

ER 141. Clift testified repeatedly and forcefully that the omission was 

an honest mistake and that he “wasn’t trying to hide” anything. ER 119, 

127. 

No hearings took place in connection with Clift’s OSHA complaint. 

The most commonly understood meaning of the word “proceeding,” of 

course, is “the process of appearing before a court of law so a decision 

can be made about an argument or claim.” Merriam-Webster.com, 

http://www.Merriam-Webster.com (last visited Jan. 27, 2016). Only the 

secondary, more technical, legal definition defines “proceeding” as “a 

legal action.” Id. 
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Clift’s bankruptcy attorney failed to define, explain, or give 

examples of “administrative proceedings” to Clift. ER 354. Clift’s 

bankruptcy attorney testified that “[w]ithout being asked by clients, [he 

does not] explain to them what administrative proceedings are.” ER 98–

99. Cliff’s bankruptcy attorney testified that he did not believe Clift was 

trying to hide his claim. ER 99. 

Clift’s wife’s also signed the couple’s bankruptcy filing. However, 

at the time of filing, Clift had not told his wife about his workplace 

complaint. ER 103. If she had been aware of the OSHA complaint, 

however, Clift’s wife testified she is “sure” that she would have asked 

the couple’s bankruptcy attorney if the claim needed to be disclosed. ER 

106. 

On July 27, 2011, a meeting of creditors occurred. ER 282, 301–09. 

The trustee asked, “[D]o either of you have any claim against any third 

party, such as an automobile accident or personal injury claim?” ER 

308. The Clifts each answered “No.” Id. On July 18, 2011, the Clifts 

filed amended bankruptcy schedules for reasons unrelated to this case, 

but again did not disclose Clift’s OSHA Complaint. See ER 390–91.  
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On September 28, 2011, the bankruptcy court granted the Clifts a 

discharge. ER 314, ER 447–48. 

D.  Clift Discusses His Bankruptcy with His OSHA 
Attorney. 

 
 In late 2013, and prior to filing this action, Clift’s original OSHA 

attorney, Charlie Collins, became seriously ill. ER 149, 151. No longer 

able to represent Clift, Collins arranged for Clift’s current counsel to 

continue litigating the case. Id. Around that time, Clift disclosed his 

bankruptcy to Collins. ER 130–31. Although Clift does not remember 

the exact date of the conversation, it may have been his last 

conversation with his original counsel. ER 131. Regarding Clift’s failure 

to disclose the claim on his bankruptcy schedules, Collins told him he 

need to “fix it,” but did not explain how to do so. Id. Clift’s counsel 

ultimately told Clift, “[I]t’s no big deal.” ER 131–33.  

E.  Clift Files This Action, Amends His Bankruptcy 
Filing. 

 
 In December 2013, Clift, through his current counsel, filed the 

instant action in federal court. ER 449–59. In September 2014, in the 

course of answering discovery, Clift’s current counsel learned about 
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Clift’s bankruptcy. ER 359. Prior to then, Clift’s undersigned counsel 

was unaware of Clift’s bankruptcy. Id. 

Upon learning of the bankruptcy, Clift’s current counsel explained 

to Clift that his claim should have been disclosed, and instructed Clift 

to amend his bankruptcy petition.ER 355, 359. Clift immediately and 

persistently contacted his original bankruptcy attorney. ER 355, 359. 

However, Clift’s bankruptcy attorney failed to respond for nearly a 

month. ER 359. Clift’s original bankruptcy attorney briefly became 

responsive; however, the responsiveness was short-lived. ER 355, 359. 

Thus, Clift began looking for another attorney to help him re-open his 

bankruptcy and amend his petition. ER 355, 359. Clift ultimately hired 

a new bankruptcy attorney to assist him. ER 360.    

Simultaneously, Clift contacted the bankruptcy trustee and 

explained that Clift had mistakenly omitted his FRSA claim from his 

bankruptcy petition and would be moving to re-open his bankruptcy 

and amend his petition. ER 359. The trustee responded by telling Clift 

that he was interested in retaining Clift’s undersigned counsel to 

represent the estate in pursuing Clift’s FRSA claim. ER 360.  
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On December 24, 2014, BNSF filed a motion to dismiss. ER 466. 

BNSF argued that the case should be dismissed for failure to prosecute 

in the name of the real party in interest, and based on the doctrine of 

judicial estoppel. Id.  

On January 8, 2015, Clift filed a motion to reopen his bankruptcy. 

ER 375. On January 13, 2015, the bankruptcy court granted his motion. 

ER 377. And on January 14, 2015, Clift filed an amended petition, 

which disclosed his FRSA claim. ER 380. 

 On February 13, 2015, Clift’s trustee filed, in bankruptcy court, a 

motion to split Clift’s FRSA claim. Appellant’s Request for Judicial 

Notice (“RJN”) Ex. A. Under the terms of the agreement, Clift would 

receive 70 percent of the proceeds of this litigation; Clift’s bankruptcy 

estate, and ultimately his creditors, would receive 30 percent. Id.; see 

generally In re Clift, No. 11-03227-FPC7 (ECF. No. 44) (Bankr. E.D. 

Wa. March 17, 2015). As required under the bankruptcy code, all 

creditors were given an opportunity to object to the proposed split. RJN 

Ex. B. None objected. ER 319. One creditor submitted a filing urging 

the bankruptcy court to grant the motion and approve the compromise. 

RJN Ex. C. The bankruptcy court granted the motion to split the claim, 
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RJN Ex. D, and, at the trustee’s request, appointed the undersigned 

counsel as “special counsel” representing the bankruptcy estate in this 

case. RJN Ex. E, F. 

 The district court denied BNSF’s motion to dismiss, but indicated 

the court would reconsider the same issues on a more complete record. 

ER 264, 329. 

F.  Clift Files a Motion To Join the Trustee; BNSF Files a 
Renewed Motion to Dismiss. 

 
 Following a period of discovery, the parties filed the motions 

giving rise to this appeal. Clift filed a motion to join the trustee as a 

party, and BNSF filed a motion to reconsider the order denying its 

motion to dismiss. ER 467–68, 470. The court treated BNSF’s filing as a 

motion for summary judgment. ER 002.  

G.  The District Court Grants Summary Judgment in 
Favor of BNSF and Denies Clift’s Motion To Join the 
Trustee. 

 
 The district court denied Clift’s motion to join the trustee and 

granted summary judgment in favor of BNSF. Id.  

 The district court began its analysis by incorrectly asserting that 

“[t]he parties do not dispute that the bankruptcy trustee is the real 

party in interest.” ER 11. The court began, therefore, with the 
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(incorrect) premise that Clift was not also a real party interest, as Clift 

in fact argued.  

 From this premise, the district court analyzed Rule 17. The court 

stated that “[w]hen determination of the correct party to bring the 

action was not difficult and when no excusable mistake was made, the 

last sentence of Rule 17(a) is inapplicable and the action should be 

dismissed.” Id. The court concluded that, in light of “the undisputed 

facts,” Clift failed to “establish an understandable mistake.” ER 12. 

 Finally, the district court turned to the doctrine of judicial 

estoppel. The court stated that “[e]ven if this Court allowed substitution 

of the trustee in for the Plaintiff, it would have to invoke judicial 

estoppel [as to both Clift and the trustee] to protect the integrity of the 

bankruptcy process.” ER 12. The district court held that “Clift’s 

suggestion that he did not know better or that one or more of his 

attorney’s failed to catch or fix the nondisclosure is insufficient to 

withstand application of the doctrine of judicial estoppel.” ER 14. 

 This appeal followed. 
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SUMMARY OF ARGUMENT 

 The district court erred in dismissing the case for failure to join 

the real party in interest. As a threshold matter, Clift was—and is—a 

real party in interest in this case. A debtor in bankruptcy retains an 

interest in undisclosed claims up to the amount of any allowable 

bankruptcy exemption. And here, the trustee’s agreement to split the 

claim amounts to an abandonment of property under the bankruptcy 

code and a ratification of Clift’s participation under Rule 17. Moreover, 

the district court misconstrued the breadth and applicability of Rule 

17’s “understandable mistake” exception. First, the doctrine is 

applicable only where there is “no semblance of any reasonable basis for 

the naming of an incorrect party.” Advanced Magnetics, 106 F.3d at 20. 

The record here amply demonstrates that Clift’s omission was an 

honest lapse. Second, the district court’s broad application of the judge-

made doctrine runs counter to the purpose of the rule, which aims to 

prevent forfeiture and vindicate claims on the merits. Third, the district 

court failed to heed this Court’s admonition that the exception should be 

invoked only where the plaintiff engages in a deliberate tactic aimed at 

prejudicing the defendant. Here, no such prejudice occurred. Quite the 
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opposite, BNSF will receive a windfall if Clift’s claims receive no 

hearing on the merits. Fourth, the district court’s invocation of the 

exception unfairly punishes innocent third parties: Clift’s creditors. 

Invoking the “understandable mistake” exception in such circumstances 

serves neither the purpose of the Rule nor the interests of justice.  

  The district court erred a second time by dismissing the case—

and refusing to allow the bankruptcy trustee to proceed—based on the 

doctrine of judicial estoppel. This Court’s decision in Ah Quin directs 

courts to focus on whether an honest mistake was made, and requires 

courts to credit plaintiffs’ testimony unless such testimony is “blatantly 

contradicted” by a “smoking gun” in the record. Ah Quin, 733 F.3d at 

278. Here, Clift testified consistently and repeatedly that the omission 

on his bankruptcy schedules was a mistake, and the district court erred 

in concluding otherwise. In addition, the equitable principles underlying 

the judicial estoppel doctrine do not support dismissal here. Where a 

debtor moves to reopen his bankruptcy and correct the mistake, the 

debtor obtains no unfair advantage and the court ultimately does not 

accept the earlier, mistaken, position. What is more, invoking the 

doctrine in such circumstances does “nothing to protect the integrity of 
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the courts,” “[i]nure[s] to the benefit only of an alleged bad actor,” and 

“eliminate[s] any prospect that Plaintiff’s unsecured creditors might 

have of recovering.” Ah Quin, 733 F.3d at 276.  

ARGUMENT 
 
I. THE DISTRICT COURT ERRED IN DENYING CLIFT’S 

MOTION TO JOIN THE TRUSTEE AND GRANTING 
BNSF’S MOTION FOR SUMMARY JUDGMENT. 

 
 This district court erred in dismissing Clift’s claim and refusing to 

allow the bankruptcy trustee to join the action.  

A. Governing Legal Framework. 
 
The district court’s decision implicates three strands of legal 

authority. The bankruptcy code defines and delimits the rights of 

parties to file suit. Federal Rule of Civil Procedure 17 governs 

substitution, joinder, and ratification by a real party in interest. 

Finally, the doctrine of judicial estoppel draws upon equitable principles 

to protect the integrity of the courts.  

(1)    Applicable bankruptcy code provisions. 

When a party files for bankruptcy, his estate generally becomes 

the owner of all of his property, including claims that accrued before he 

filed his bankruptcy petition. See 11 U.S.C. § 541(a)(1) (defining the 
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estate as “all legal or equitable interests of the debtor in property” when 

the debtor files for bankruptcy). A trustee, as the representative of the 

bankruptcy estate, becomes a real party in interest in any cause of 

action belonging to the estate once the bankruptcy petition has been 

filed. 11 U.S.C. §§ 323, 541(a)(1).1 Debtors are subject to a continuing 

duty to disclose all pending and potential claims. 11 U.S.C. § 521(1). If a 

debtor fails to disclose an asset, and the debtor or trustee later 

discovers the omission, the debtor or trustee may seek to reopen the 

bankruptcy case to administer the asset on behalf of the creditors. 11 

U.S.C. § 350(b). 

A trustee may “abandon” property, returning the property to the 

debtor. See 11 U.S.C. § 554. In general, property that is listed but not 

administered is deemed abandoned and returned to the debtor. Id. § 

554(c). Undisclosed assets, however, are not deemed abandoned and 
                                                           
1 Many authorities refer to a person being a real party interest as 
having “standing.” As courts have cautioned, though, “[t]his practice 
leads to much confusion” between the constitutional principles of Article 
III standing and the concept of a real party in interest, which merely 
“denote[s] the party with a right to bring a particular cause of action.” 
E.g., Fed. Deposit Ins. Corp. v. Bachman, 894 F.2d 1233, 1235 (10th Cir. 
1990). See also Lexmark Intern., Inc. v. Static Control Components, Inc., 
134 S. Ct. 1377, 1387 (2014) (“‘[P]rudential standing’ is a misnomer . . . 
.” The relevant question is “whether [a person] has a cause of action 
under [a] statute.”) (citations omitted). 
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remain property of the estate, even post-discharge. Id. § 554(d); 

Dunmore v. United States, 258 F.3d 1107, 1112 (9th Cir. 2004). 

Subject to these general principles, not all assets become property 

of the estate. “[A]n individual debtor may exempt from property of the 

estate” a wide range of assets. Id. § 522. A bankruptcy debtor remains 

the real party in interest in pursuing a cause of action up to the amount 

of any allowable bankruptcy exemption. See Wissman v. Pittsburgh 

Nat’l Bank, 942 F.2d 867, 871–72 (4th Cir. 1991). Any recovery above 

and beyond an allowable bankruptcy exemption must be turned over to 

the bankruptcy estate at the close of the case. Id. at 872–73. 

(2)    Rule 17. 
 
Federal Rule of Civil Procedure 17 governs the determination of a 

party’s status as a real party in interest and sets forth procedures for 

including the proper parties in the lawsuit. The Rule requires that an 

action “be brought in the name of the party who possesses the 

substantive right being asserted under the applicable law.” Esposito v. 

United States, 368 F.3d 1271, 1273 (10th Cir. 2004) (citing 6A Charles 

A. Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and 

Procedure § 1541 at 321 (2d ed. 1990). 
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The Rule further provides that a “court may not dismiss an action 

for failure to prosecute in the name of the real party in interest until, 

after an objection, a reasonable time has been allowed for the real party 

in interest to ratify, join, or be substituted into the action.” Fed. R. Civ. 

P. 17(a)(3). After ratification, joinder, or substitution, “the action 

proceeds as if it had been originally commenced by the real party in 

interest.” Id. The Rule is “intended to insure against forfeiture and 

injustice,” id., Advisory Committee Notes 1966, and vindicate “the 

strong policy underlying the Federal Rules of Civil Procedure favoring 

decisions on the merits.” Eitel, 782 F.2d at 1472. The Rule also serves to 

“protect the defendant against a subsequent action by the party 

actually entitled to recover,” and to “insure generally that the judgment 

will have its proper effect as res judicata.” Note of Advisory Committee 

on 1966 Amendment to Fed. R. Civ. P. 17. 

By its literal terms, Rule 17(a)(3) “appear[s] to require that a 

party always be given a reasonable time” to substitute or join the real 

party in interest. Esposito, 368 F.3d at 1275. Many courts, however, 

including this Court, have “put a gloss on Rule 17’s unqualified 

language.” See In re Whittington, 530 B.R. 360, 393 (Bankr. W.D. Tex. 
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2014) (quoting Magallon v. Livingston, 453 F.3d 268, 273 (5th Cir. 

2006)). These courts permit outright dismissal for failure to join a real 

party in interest where the plaintiff fails to show that the “decision to 

sue in his own name was an ‘understandable mistake.’ ” Dunmore, 258 

F.3d at 1112 (quoting United States v. CMA, Inc., 890 F.2d 1070, 1074 

(9th Cir. 1989)). 

The “understandable mistake” exception finds its roots in the 

Advisory Committee Notes on 1966 amendment explaining the Rule. 

See id. According to the Advisory Committee: 

The provision should not be misunderstood or distorted. It is 
intended to prevent forfeiture when determination of the 
proper party to sue is difficult or when an understandable 
mistake has been made. It does not mean, for example, that, 
following an airplane crash in which all aboard were killed, 
an action may be filed in the name of John Doe (a fictitious 
person), as personal representative of Richard Roe (another 
fictitious person), in the hope that at a later time the 
attorney filing the action may substitute the real name of 
the real personal representative of a real victim, and have 
the benefit of suspension of the limitation period. It does not 
even mean, when an action is filed by the personal 
representative of John Smith, of Buffalo, in the good faith 
belief that he was aboard the flight, that upon discovery that 
Smith is alive and well, having missed the fatal flight, the 
representative of James Brown, of San Francisco, an actual 
victim, can be substituted to take advantage of the 
suspension of the limitation period. 
 

Note of Advisory Committee on 1966 Amendment to Fed. R. Civ. P. 17.  
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Courts have construed the “understandable mistake” exception 

extremely narrowly. See Whittington, 530 B.R. at 394 (“[T]he standard 

is not overly strict . . . [and] does not function as some sort of high, 

extratextual hurdle.”); Cohen v. Pennsylvania R. Co., 30 F. Supp. 419, 

419 (S.D.N.Y. 1939) (“Rules of Civil Procedure should be interpreted 

broadly and liberally” and judicially created exceptions should be 

construed narrowly). A court may dismiss an action only “where there 

was no semblance of any reasonable basis for the naming of an incorrect 

party.” Advanced Magnetics, 106 F.3d at 20 (emphasis added). 

Consistent with the examples in the Advisory Committee Notes, courts 

“focus primarily on whether the plaintiff engaged in deliberate tactical 

maneuvering” calculated to prejudice the defendant. Esposito, 368 F.3d 

at 1276. Put another way, “even a mistake that should have been 

patently obvious does not automatically foreclose a later substitution, so 

long as the plaintiff did not act in bad faith and the defendant has not 

been prejudiced.” Id. The “understandable mistake” exception “should 

not be applied in an overly formalistic manner where . . . the interests of 

justice may be compromised by failure to grant leave to amend.” Id. at 

1272. 
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(3)    Judicial estoppel. 
 
“[J]udicial estoppel is an equitable doctrine invoked by a court at 

its discretion.” New Hampshire v. Maine, 532 U.S. 742, 750 (2001) 

(internal quotation marks omitted). “[I]ts purpose is to protect the 

integrity of the judicial process by prohibiting parties from deliberately 

changing positions according to the exigencies of the moment.” Id. at 

749–50 (citation and internal quotation marks omitted). 

Although the application of the doctrine is not “reducible to any 

general formulation of principle,” id. at 750, the Supreme Court has 

outlined several relevant factors. First, “a party’s later position must be 

‘clearly inconsistent’ with its earlier position.” Id. Second, “courts 

regularly inquire whether the party has succeeded in persuading a 

court to accept that party’s earlier position, so that judicial acceptance 

of an inconsistent position in a later proceeding would create the 

perception that either the first or the second court was misled.” Id. A 

third consideration “is whether the party seeking to assert an 

inconsistent position would derive an unfair advantage or impose an 

unfair detriment on the opposing party if not estopped.” Id. at 751. 

Finally, courts should “resist application of judicial estoppel when a 
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party’s prior position was based on inadvertence or mistake.” Id. at 753. 

This Court has developed a two-track methodology for evaluating 

the applicability of the judicial estoppel doctrine in the bankruptcy 

context. “In the bankruptcy context, the federal courts have developed a 

basic default rule: If a plaintiff-debtor omits a pending (or soon-to-be-

filed) lawsuit from the bankruptcy schedules and obtains a discharge 

(or plan confirmation), judicial estoppel bars the action.” Ah Quin, 733 

F.3d at 271. However, a different rule applies where, as here, the 

“Plaintiff reopened her bankruptcy proceedings and filed amended 

bankruptcy schedules that properly listed this claim as an asset.” Id. at 

272. In such a circumstance, the “presumption of deceit no longer 

comports with [the] New Hampshire [factors]. Id. at 273.  

In these circumstances, rather than applying a 
presumption of deceit, judicial estoppel requires an inquiry 
into whether the plaintiff’s bankruptcy filing was, in fact, 
inadvertent or mistaken, as those terms are commonly 
understood. Courts must determine whether the omission 
occurred by accident or was made without intent to conceal. 
The relevant inquiry is not limited to the plaintiff’s 
knowledge of the pending claim and the universal motive to 
conceal a potential asset—though those are certainly factors. 
The relevant inquiry is, more broadly, the plaintiff’s 
subjective intent when filling out and signing the 
bankruptcy schedules. 
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Id. at 276–77. In determining the plaintiff’s subjective intent—“ which 

concerns the quintessentially personal fact of state of mind”—a 

plaintiff’s own testimony stating that he acted mistakenly or 

inadvertently is sufficient to foreclose application of the doctrine. Id. at 

278. Only where the plaintiff’s testimony is a “sham,” “blatantly 

contradicted” by a “smoking gun” in the record, is it appropriate to 

disregard the plaintiff’s own testimony regarding his state of mind. Id. 

As this Court recognized, applying a more lenient test to debtors 

who re-open their bankruptcies accords with the New Hampshire 

factors, the bankruptcy code, and equitable principles. First, where a 

plaintiff, realizing his mistake, re-opens his bankruptcy and discloses 

the claim, the bankruptcy court ultimately does not “accept that party’s 

earlier position.” Id. at 274 (citing New Hampshire, 532 U.S. at 750–51). 

Second, the plaintiff “obtain[s] no [unfair] advantage” when the claim is 

ultimately disclosed and administered. Id. Third, principles of 

deterrence do not justify application of the doctrine. Id. at 275. 

Although encouraging disclosure in bankruptcy vindicates the goals of 

the bankruptcy regime, it does not “protect[] the integrity of the courts.” 

Id. And in any event, numerous penalties, including criminal sanction, 
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already exist to deter bankruptcy fraud. Id. Fourth, “the application of 

judicial estoppel in these circumstances operates to the detriment 

primarily of innocent creditors and to the benefit of only an alleged bad 

actor.” Id. By stopping a lawsuit in its tracks, “the creditors lose out on 

a potential recovery.” Id. Perversely, “the only ‘winner’ in this scenario 

is the alleged bad actor in the estopped lawsuit.” Id. Because the 

doctrine does not account for the nature of the underlying claim, “the 

alleged bad actor could be someone who clearly does not warrant a 

windfall (e.g., someone who physically assaulted the plaintiff and badly 

injured him or her).” Id. As this Court correctly reasoned, it is difficult 

“to justify a policy that takes money from innocent third-party creditors 

and gives it, for example, to a violent criminal.” Id.  

 B. Standard of Review. 
 
 Summary judgment should be granted if “there is no genuine 

issue as to any material fact and . . . the movant is entitled to judgment 

as a matter of law.” Fed. R. Civ. P. 56(c). “In reviewing an order 

granting summary judgment, [this Court] view[s] the evidence in the 

light most favorable to the nonmoving party, drawing all reasonable 

inferences in his favor.” Horphag Research Ltd. v. Garcia, 475 F.3d 
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1029, 1035 (9th Cir. 2007). The Court reviews a district court’s grant of 

summary judgment de novo. Swoger v. Rare Coin Wholesalers, 803 F.3d 

1045, 1047 (9th Cir. 2015). 

This court reviews de novo a district court’s interpretation of the 

Federal Rules of Civil Procedure. Cal. Scents v. Surco Prods., Inc., 406 

F.3d 1102, 1105 (9th Cir. 2005). The Federal Rules are to be “liberally 

construed to effectuate the general purpose of seeing that cases are 

tried on the merits.” Ahanchian v. Xenon Pictures, Inc., 624 F.3d 1253, 

1258–59 (9th Cir. 2010) (citation and internal quotation marks 

omitted).  

 This Court reviews “the district court’s application of the doctrine 

of judicial estoppel to the facts of [a] case for an abuse of discretion.” 

Hamilton v. State Farm Fire & Cas. Co., 270 F.3d 778, 782 (9th Cir. 

2001).  “The district court . . . necessarily abuses its discretion when it 

bases its decision on an erroneous legal standard . . . .” Farris v. 

Seabrook, 677 F.3d 858, 864 (9th Cir. 2012) (internal quotation marks 

omitted). 

C. The District Court Erred in Dismissing the Case for 
Failure To Join the Real Party in Interest. 

 
The district court erred in dismissing Clift’s case for failure to 
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prosecute in the name of the real party in interest and denying Clift’s 

motion to join the trustee. 

As a threshold matter, the district court erred in assuming that 

Clift lacked capacity to bring the suit in his own name. “[A] bankruptcy 

debtor has standing to pursue a cause of action up to the amount of any 

allowable bankruptcy exemption.” See Miller v. Huntington Nat. Bank, 

No. 3:12–CV–114, 2013 WL 593780, at *3 (N.D. W. Va. Feb. 5, 2013) 

(citing Wissman, 942 F.2d at 871–72). The trustee’s interest only 

extends to “[a]ny recovery above and beyond an allowable bankruptcy 

exemption.” Id. Clift’s stake in the litigation is reflected in the 

agreement between Clift and the trustee, which allocates 70 percent of 

any recovery to Clift and 30 percent to Clift’s creditors. This 

arrangement closely tracks the most applicable bankruptcy exemption, 

which generally allows Clift to exempt 75 percent of his disposable wage 

earnings. 11 U.S.C. § 522; Wash. Rev. Code § 6.27.150. The award-

sharing agreement also functions as an abandonment of property under 

the bankruptcy code, see 11 U.S.C. § 554, and a “ratification” of Clift’s 

participation in the case under Rule 17. See Mutuelles Unies v. Kroll & 

Linstrom, 957 F.2d 707, 712 (9th Cir. 1992) (“[R]atification pursuant to 
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Rule 17(a) requires the ratifying party to: 1) authorize continuation of 

the action; and 2) agree to be bound by the lawsuit’s result.”). Notably, 

all of this occurred before the district court dismissed Clift’s case. 

Whatever authority courts have under the Rule 17’s “understandable 

mistake” exception, it surely does not allow courts to dismiss a party 

who was a real party in interest all along.  

Even assuming Clift’s bankruptcy trustee was the sole real party 

in interest, the district court erred in applying Rule 17’s 

“understandable mistake” exception in dismissing Clift’s claim and 

refusing to allow the trustee to join the case.  

Rule 17’s “understandable mistake” exception is far narrower than 

the district court conceived of it. The exception does not give courts 

freewheeling license to disregard the text of the Rule when a prudent 

person would have caught the error or avoided the mistake. Rather, a 

court may dismiss an action only “where there was no semblance of any 

reasonable basis for the naming of an incorrect party,” Advanced 

Magnetics, 106 F.3d at 20 (emphasis added), and where “the plaintiff 

engaged in deliberate tactical maneuvering,” Esposito, 368 F.3d at 1276, 

and “act[ed] in bad faith.” Id. Even a “a mistake that should have been 
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patently obvious” does not warrant application of the exemption. Id.  

Nothing in the record here comes anywhere close to satisfying this 

standard. Clift testified repeatedly and consistently that the omission 

was an honest mistake and that he “wasn’t trying to hide” anything. ER 

127. Rather, he stated, “I thought I had to go to file the complaint with 

OSHA, and if they said you could proceed, then we could proceed.” ER 

141. According to Clift, “I just thought it was an OSHA complaint. I 

guess that’s all I thought it was.” ER 145. Clift’s bankruptcy attorney 

failed to define, explain, or give examples of “administrative 

proceedings” to Clift. ER 98–99, 355. Clift’s bankruptcy attorney 

testified that he did not believe Clift was trying to hide his claim. ER 

99. While Clift did speak on one occasion with his original OSHA 

counsel about his bankruptcy schedules, his attorney ultimately told 

Clift, “[I]t’s no big deal.” ER 131–33. Once Clift’s current counsel 

discovered the error, Clift promptly amended his bankruptcy petition. 

ER 380. There is no evidence that Clift engaged in tactical maneuvering 

or acted in bad faith. Esposito, 368 F.3d at 1276. And it cannot seriously 

be argued that there was “no semblance of any reasonable basis for the 

naming of an incorrect party.” Advanced Magnetics, 106 F.3d at 20. 
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The district court’s inappropriately broad reading of Rule 17’s 

“understandable mistake” exception runs counter to the purpose of the 

Rule. The district court’s ruling brings about the same “forfeiture and 

injustice” the Rule was designed to avoid, Fed. R. Civ. P. 17(a)(3), 

Advisory Committee Notes 1966, and contravenes “the strong policy 

underlying the Federal Rules of Civil Procedure favoring decisions on 

the merits.” Eitel, 782 F.2d at 1472; Cont’l Ins. Co. v. N.A.D., Inc., 16 

Fed. Appx. 659, 661 (9th Cir. 2001) (reversing a dismissal for failure to 

join the real party in interest where “[t]he District Court erred in failing 

to consider . . . the court’s interest in litigating suits on their merits”). 

Moreover, the district court’s broad reading of the exception goes 

far beyond what is required to “protect the defendant against a 

subsequent action by the party actually entitled to recover,” and to 

“insure generally that the judgment will have its proper effect as res 

judicata.” Note of Advisory Comm. on 1966 Am. to Fed. R. Civ. P. 17. In 

the Advisory Committee’s hypotheticals involving the airplane crash, 

the plaintiffs (or their attorneys) used a contrivance explicitly 

calculated to defeat the statute of limitations. Allowing a real party in 

interest to join the case in such circumstances would prejudice 
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defendants by violating their interest in repose. Statutes of limitations 

inform defendants when their exposure to liability cuts off; allowing 

attorneys to file placeholder complaints and then substitute in real 

parties later would violate that repose. As courts have recognized, the 

exception sweeps no more broadly than vindicating this limited 

purpose: “[E]ven a mistake that should have been patently obvious does 

not automatically foreclose a later substitution, so long as the plaintiff 

did not act in bad faith and the defendant has not been prejudiced.” 

Esposito, 368 F.3d at 1276; Advanced Magnetics, 106 F.3d at 21 

(dismissal inappropriate where naming the incorrect party was not 

done “in bad faith or in an effort to deceive or prejudice the 

defendants”). In accordance with the purpose of the Rule, this Court has 

repeatedly stated that the “understandable mistake” exception must not 

be applied absent significant prejudice to the defendant. See 

Continental, 16 Fed. Appx. at 661–62 (2001) (“The District Court erred 

in failing to consider the prejudice to the parties.”) (citing Rousseau v. 

Diemer, 24 F. Supp.2d 137, 143–44 (D. Mass. 1998) (considering, inter 

alia, prejudice to defendant); Conda P’ship, Inc. v. M.D. Constr. Co., 

Inc., 771 P.2d 920, 922 (Idaho Ct. App. 1989) (same); Rinke v. Johns–

  Case: 15-35695, 02/10/2016, ID: 9861910, DktEntry: 20, Page 40 of 49



34 
 

Manville Corp., 734 P.2d 533, 537 (1987) (same); Southwest Marine Inc. 

v. Danzig, 217 F.3d 1128, 1138 (9th Cir. 2000) (setting out the equitable 

considerations for dismissing a case for failure to prosecute); Ashford v. 

Steuart, 657 F.2d 1053, 1055 (9th Cir.1981) (setting out the equitable 

considerations for determining a reasonable time for filing a Rule 60(b) 

motion to vacate or reconsider the judgment)). 

Here, BNSF would suffer no prejudice as a result of the trustee’s 

joinder. “The substitution of such parties after the applicable statute of 

limitations may have run is not significant when the change is merely 

formal and in no way alters the known facts and issues on which the 

action is based.” Advanced Magnetics, 106 F.3d at 19. Indeed, this Court 

has recognized that a defendant suffers no prejudice where the dispute 

remains centered on “the same transaction” and “defendant had notice 

of the case.” United States v. CMA, Inc., 890 F.2d 1070, 1073 (9th Cir. 

1989) (citing Sec. Ins. Co. v. United States ex rel. Haydis, 338 F.2d 444, 

449 (9th Cir. 1964)).  

Last, applying the “understandable mistake” exception in the 

bankruptcy context would unfairly punish creditors and deliver a 

windfall to wrongdoers. Even in a case of outright bankruptcy fraud 
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(which is not the case here), it would make little sense to invoke the 

exception. It would be passing strange to allow creditors to proceed with 

a claim where a debtor mistakenly omitted it, but foreclose recovery by 

the greater victim: creditors who were kept in the dark deliberately. 

“Creditors gypped by [such a] maneuver [would be] hurt a second time 

by the district judge’s decision.” See Biesek v. Soo Line R. Co., 440 F.3d 

410, 413 (7th Cir. 2006). “[L]and[ing] another blow on the victims of 

bankruptcy fraud is not an equitable [result].” Id. Application of the 

“understandable mistake” exception should be limited to circumstances 

where the bad faith conduct targeted the defendant, not some innocent 

third party. Cf. Ah Quin, 733 F.3d at 275 (quoting Oneida, 848 F.2d at 

422 (“The [Bankruptcy] Code’s disclosure requirements are intended to 

protect those creditors whom a debtor’s failure to disclose hidden assets 

would prejudice. A fortiori, a court’s response to nondisclosure should do 

likewise.” (Stapleton, J., dissenting))). The result reached by the district 

court here amply demonstrates the danger of extending the doctrine 

beyond its intended purpose. Here, of course, Clift’s omission was not 

intentional, which, as discussed above, forecloses application of the 

exception in any context. But in the context of non-disclosure in 
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bankruptcy, the creditors should be allowed to proceed regardless of the 

debtor’s reasons for failing to disclose the claim. The “understandable 

mistake” exception seeks to prevent plaintiffs from harming 

defendants—it does not contemplate punishing the victim of the 

nondisclosure (the creditors) while delivering a commensurate windfall 

to an unintended beneficiary (the defendant).   

The district court erred in dismissing Clift’s claim and refusing to 

allow the trustee, as authorized by the bankruptcy court, to participate 

in the litigation. The Rule’s framers understood that the real party in 

interest must be allowed to participate. “To hold otherwise would be 

nothing less than a narrow and illgrounded construction of the rules of 

civil procedure not in harmony with their intent and purpose.” Link 

Aviation, 325 F.2d at 615 (D.C. Cir. 1963) (cited by Fed. R. Civ. P. 

17(a)(3), Advisory Comm. Notes 1966). 

D. The District Court Erred in Dismissing the Case 
Based on the Doctrine of Judicial Estoppel. 

 
The district court similarly erred in dismissing the case based on 

the doctrine of judicial estoppel.  

This Court’s decision in Ah Quin forecloses application of the 

doctrine here. Where, as here, the debtor has re-opened his bankruptcy 
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and disclosed the claim, “judicial estoppel requires an inquiry into 

whether the plaintiff’s bankruptcy filing was, in fact, inadvertent or 

mistaken, as those terms are commonly understood.” Ah Quin, 733 F.3d 

at 276. In such cases, “[t]he relevant inquiry is, more broadly, the 

plaintiff’s subjective intent when filling out and signing the bankruptcy 

schedules.” Id. at 276–77. Here, there is no evidence suggesting that 

Clift’s omission in his bankruptcy schedules was anything but an 

honest mistake. As previously discussed, Clift testified that the 

omission was an honest mistake. ER 127, 141, 145. Clift’s bankruptcy 

attorney testified the same. ER 99. There is no evidence in the record 

contradicting that testimony, and certainly not the kind of “smoking 

gun” “blatantly contradict[ing]” the plaintiff’s “sham” testimony that 

this Court requires to invoke the doctrine. Ah Quin, 733 F.3d at 278.  

As Ah Quin held, the principles underlying the doctrine of judicial 

estoppel do not apply where, as here, a debtor re-opens his bankruptcy 

and discloses the claim. Because Clift amended his schedules, the 

bankruptcy court ultimately did not “accept [Clift’s] earlier position.” Id. 

at 274 (citing New Hampshire, 532 U.S. at 750–51). And because Clift’s 

creditors will receive exactly what they would have received if the claim 
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had been disclosed in the first instance, Clift “obtained no [unfair] 

advantage” in the bankruptcy proceeding. Id. 

And, as previously discussed and not repeated exhaustively here, 

“the application of judicial estoppel in [the same circumstances] would 

do nothing to protect the integrity of the courts, would [i]nure to the 

benefit only of an alleged bad actor, and would eliminate any prospect 

that Plaintiff’s unsecured creditors might have of recovering.” Ah Quin, 

733 F.3d at 276. Indeed, courts around the country have roundly 

rejected the proposition that judicial estoppel bars a bankruptcy 

trustee—an innocent third party—from litigating a claim. See, e.g., 

Reed v. City of Arlington, 650 F.3d 571, 573 (5th Cir. 2011) (en banc); 

Kane, 535 F.3d at 385; Biesek, 440 F.3d at 413; Parker v. Wendy’s 

Intern., Inc., 365 F.3d 1268, 1269 (11th Cir. 2004); Vanderheyden v. 

Peninsula Airport Com’n, No. 4:12CV46, 2012 WL 6760107, at *5 (E.D. 

Va. Sept. 27, 2012). The interest in protecting the creditors is 

particularly acute here, where the trustee has tried to join the 

litigation, with the support of the creditors and the bankruptcy court. 

The district court erred in invoking the doctrine to foreclose any 

recovery.  
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CONCLUSION 
 

For the foregoing reasons, the judgment of the district court must 

be reversed.  
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